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Executive	  summary	  	  
The	  Centre	  for	  Rural	  and	  Regional	  Law	  and	  Justice’s	  2011	  research	  report	  Postcode	  Justice1	  was	  
written	  in	  response	  to	  the	  lack	  of	  research	  on	  equity	  in	  the	  administration	  of	  the	  law	  in	  Victorian	  
regional	  communities.	  In	  its	  examination	  of	  relevant	  regional	  services	  and	  organisations	  this	  
research	  affirmed	  that	  these	  communities	  do	  not	  fare	  as	  well	  as	  their	  metropolitan	  counterparts	  in	  
their	  ability	  to	  participate	  in	  the	  justice	  system.	  The	  conflicts	  of	  interest	  project	  emerged	  from	  a	  
Postcode	  Justice	  finding	  that	  regional	  lawyers	  considered	  conflict	  of	  interest	  a	  significant	  issue	  for	  
their	  service	  provision.2	  	  
Conflicts	  of	  interest	  are	  more	  likely	  to	  occur	  in	  regional	  communities	  where	  there	  are	  smaller	  
numbers	  of	  practising	  solicitors;	  parties	  are	  more	  likely	  to	  be	  known	  to	  each	  other	  and	  past	  dealings	  
with	  others	  in	  the	  community	  are	  more	  likely	  to	  have	  occurred.	  This,	  together	  with	  the	  merging	  of	  
law	  firms	  and	  the	  growth	  in	  specialisation,	  contributes	  to	  and	  compounds	  the	  impacts.	  This	  report	  
examines	  how	  conflicts	  of	  interest	  are	  managed	  in	  rural	  and	  regional	  settings	  and	  their	  impact	  on	  
practitioners	  and	  clients.	  It	  also	  explores	  strategies	  and	  makes	  recommendations	  on	  how	  to	  improve	  
the	  current	  situation.	  
The	  tension	  between	  a	  lawyer’s	  focus	  on	  risk	  management	  and	  their	  ability	  to	  respond	  to	  a	  client’s	  
individual	  circumstances	  or	  to	  address	  a	  client’s	  right	  to	  representation	  became	  apparent	  from	  the	  
earliest	  interviews	  and	  literature	  reviews.	  Writers	  on	  this	  topic	  complain	  of	  the	  reduced	  capacity	  of	  
lawyers	  to	  appreciate	  the	  moral	  choices	  they	  face	  and	  suggest	  they	  need	  to	  develop	  and	  apply	  their	  
own	  values	  to	  interpret	  the	  ethical	  rules	  by	  which	  they	  are	  bound.	  These	  tensions	  are	  felt	  more	  
acutely	  by	  rural	  and	  regional	  practitioners	  both	  because	  of	  the	  greater	  likelihood	  of	  conflicts	  arising	  
and	  because,	  as	  this	  research	  confirms,	  the	  context	  of	  rural	  and	  regional	  practice	  calls	  for	  and	  results	  
in	  different	  approaches.	  
A	  number	  of	  different	  influences	  affect	  legal	  practitioners’	  determination	  of	  conflicts	  of	  interest	  
including	  the	  rules	  (the	  Victorian	  Professional	  Conduct	  and	  Practice	  Rules	  2005)3	  and	  Victoria	  Legal	  
Aid	  (VLA)	  and	  Community	  Legal	  Centre	  (CLC)	  solicitors’	  policies	  and	  practice	  guidelines	  in	  addition	  to	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  R	  Coverdale,	  Postcode	  Justice:	  Rural	  and	  Regional	  Disadvantage	  in	  the	  Administration	  of	  the	  Law	  in	  Victoria	  (Centre	  for	  
Rural	  and	  Regional	  Law	  and	  Justice,	  July	  2011).	  
2	  The	  survey	  question	  asked:	  ‘In	  comparison	  to	  your	  metropolitan	  counterparts,	  do	  any	  of	  the	  following	  issues	  adversely	  
impact	  on	  your	  capacity	  to	  provide	  services	  to	  rural	  and	  regional	  clients?’	  Conflict	  of	  interest	  was	  the	  issue	  most	  frequently	  
raised	  (69	  per	  cent)	  by	  regional	  lawyers.	  Ibid,	  85.	  
3	  The	  Victorian	  Professional	  Conduct	  and	  Practice	  Rules	  2005	  apply	  in	  Victoria	  currently;	  however,	  the	  Law	  Council	  of	  
Australia’s	  Australian	  Solicitors’	  Conduct	  Rules	  2011	  have	  been	  approved	  in	  principle	  by	  the	  Victorian	  Legal	  Services	  Board	  
and,	  unless	  exempted,	  will	  need	  to	  go	  through	  a	  Regulation	  Impact	  Statement	  process	  as	  subordinate	  legislation	  before	  
being	  promulgated	  in	  Victoria.	  
	  
	  
12	  
professional	  indemnity	  insurer	  requirements.	  While	  most	  legal	  practitioners	  reported	  that	  they	  
found	  it	  easy	  to	  determine	  a	  conflict	  of	  interest	  and	  identified	  ‘professional	  judgement’	  as	  important	  
in	  this	  regard,	  others	  identified	  various	  factors	  affecting	  their	  decision-­‐making	  such	  as	  the	  long-­‐term	  
relationship	  with	  a	  client,	  client	  perception,	  and	  potential	  loss	  of	  income.	  Professional	  judgement	  
was	  reported	  as	  essential	  for	  dealing	  with	  the	  ‘grey	  areas’	  when	  experience	  and	  a	  more	  
sophisticated	  approach	  are	  necessary.	  	  
Differences	  in	  approaches	  reveal	  variations	  in	  referral	  practices,	  including	  the	  use	  of	  administrative	  
staff	  for	  initial	  conflict	  checks.	  The	  most	  significant	  differences	  emerged	  from	  the	  responses	  of	  the	  
more	  experienced,	  the	  more	  remote	  and	  sole	  practitioners.	  Examples	  of	  where	  practices	  diverged	  
include	  remote	  practitioners	  being	  more	  concerned	  about	  the	  likelihood	  of	  a	  complaint,	  sole	  
practitioners	  being	  less	  likely	  to	  consider	  conflicts	  of	  interest	  and	  the	  more	  senior	  lawyers	  being	  
more	  likely	  to	  consider	  the	  availability	  of	  informal	  resolution.	  
When	  compared	  to	  VLA	  and	  CLC	  practitioners,	  private	  solicitors	  reported	  a	  greater	  degree	  of	  
flexibility	  and	  collegiality	  in	  their	  practice,	  while	  legal	  centre	  lawyers	  utilised	  a	  more	  stringent	  
approach	  to	  conflicts	  of	  interest	  that	  was	  arguably	  at	  odds	  with	  community	  expectations	  and	  legal	  
aid	  solicitors	  were	  dealing	  with	  the	  complexities	  of	  a	  new	  policy	  that	  has	  introduced	  a	  form	  of	  
‘discrete	  lawyering’	  in	  an	  environment	  of	  growing	  demand	  and	  limited	  funds.	  This	  report	  discusses	  
the	  somewhat	  controversial	  practice	  of	  discrete	  lawyering	  (or	  ‘limited	  representation’)	  in	  its	  review	  
of	  suggested	  ‘solutions’	  for	  the	  reduction	  of	  impacts	  of	  conflicts	  of	  interest	  on	  practitioners’	  capacity	  
to	  provide	  legal	  services.	  Information	  barriers	  are	  also	  discussed	  but	  are	  given	  little	  support	  by	  the	  
respondents	  largely	  due	  to	  a	  perception	  that	  they	  are	  less	  applicable	  in	  regional	  contexts.	  	  
As	  legal	  assistance	  sector	  providers,	  legal	  aid	  and	  legal	  centre	  lawyers’	  combined	  responses	  reveal	  a	  
greater	  use	  of	  intake	  staff	  for	  conflict	  checks,	  greater	  numbers	  of	  referrals	  out	  of	  the	  service	  and	  
greater	  use	  of	  internal	  practice	  guidelines	  compared	  to	  private	  practitioners.	  These	  findings	  indicate	  
the	  different	  pressures	  facing	  these	  public	  practitioners,	  reflected	  in	  some	  degree	  by	  the	  different	  
responses	  to	  the	  survey	  question	  about	  what	  practitioners	  saw	  as	  the	  ‘dominant	  purpose	  of	  conflict’.	  
A	  small	  majority	  of	  all	  respondents	  selected	  ‘maintaining	  lawyers’	  professional	  duties	  to	  client’	  (54	  
per	  cent),	  a	  distant	  second	  was	  ‘managing	  risk	  for	  lawyers’	  (23	  per	  cent)	  but	  legal	  assistance	  
providers	  chose	  ‘maintaining	  community	  confidence’	  (19	  per	  cent)	  as	  their	  third	  choice	  while	  private	  
practitioners’	  (19	  per	  cent)	  third	  choice	  was	  ‘maintaining	  duty	  to	  the	  law’.	  	  
Although	  only	  a	  small	  number	  of	  human	  service	  providers	  were	  interviewed	  for	  this	  project	  they	  
confirmed	  legal	  practitioners’	  views	  that	  conflicts	  of	  interest	  impact	  on	  the	  community’s	  access	  to	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justice	  and	  that	  it	  could	  be	  ‘frustrating’	  for	  both	  lawyers	  and	  clients	  to	  explain	  and	  to	  have	  to	  send	  
people	  away,	  particularly	  where	  there	  are	  limited	  alternatives.	  Human	  service	  providers	  also	  
advocated	  for	  more	  holistic	  service	  provision	  that	  acknowledges	  that	  legal	  and	  non-­‐legal	  needs	  are	  
often	  interconnected	  and	  that	  clients	  sometimes	  lose	  the	  opportunity	  to	  gain	  a	  continuity	  of	  legal	  
and	  non-­‐legal	  support	  when,	  because	  of	  conflict	  of	  interest,	  they	  have	  to	  seek	  legal	  support	  
elsewhere.	  
Maintaining	  community	  confidence	  in	  lawyers	  and	  the	  justice	  system	  is	  recognised	  as	  an	  important	  
factor	  by	  practitioners.	  Often	  regarded	  by	  communities	  as	  a	  focal	  point	  by	  which	  the	  justice	  system	  
is	  gauged,	  rural	  and	  regional	  lawyers	  must	  be	  seen	  to	  act	  ethically	  and	  professionally	  and	  be	  
available	  as	  the	  lawyer	  of	  choice.	  The	  dilemma	  of	  responding	  to	  these	  competing	  demands	  when	  a	  
conflict	  of	  interest	  arises,	  and	  trying	  to	  find	  a	  balance	  between	  them,	  is	  particularly	  difficult	  for	  those	  
in	  smaller	  and	  more	  remote	  regional	  settings.	  	  
One	  respondent	  stated:	  
The	  impact	  on	  clients	  is	  significant	  as	  they	  don’t	  understand	  what	  the	  fuss	  is	  about	  and	  they	  are	  
frustrated	  by	  it.	  They	  have	  to	  go	  to	  another	  lawyer	  and	  this	  is	  distressing	  for	  them	  and	  can	  increase	  
their	  costs.	  
The	  number	  of	  conflict	  of	  interest	  related	  complaints	  received	  by	  the	  Legal	  Services	  Commission	  
(LSC)	  and	  the	  Ethics	  Committee	  rulings	  of	  the	  Law	  Institute	  of	  Victoria	  (LIV)	  are	  very	  small,	  although	  
each	  agency	  indicated	  that	  they	  receive	  many	  telephone	  calls	  from	  practitioners	  seeking	  guidance.	  
The	  focus	  of	  each	  of	  these	  agencies	  is	  on	  complaint	  resolution	  and	  prevention.	  While	  it	  is	  true	  that	  
many	  clients	  who	  have	  a	  legitimate	  concern	  about	  a	  lawyer’s	  behaviour	  may	  feel	  vexed	  due	  to	  a	  
finding	  of,	  say,	  poor	  communication,	  rather	  than	  conflict	  of	  interest,	  it	  is	  also	  likely	  that	  more	  people	  
are	  dissatisfied	  with	  how	  lawyers	  deal	  with	  conflicts	  of	  interest	  than	  the	  statistics	  reveal	  and	  would	  
complain	  if	  they	  understood	  how	  to	  do	  so	  and	  considered	  the	  effort	  worthwhile.	  	  
An	  important	  aim	  of	  this	  research	  was	  to	  identify	  and	  explore	  strategies	  to	  reduce	  the	  adverse	  
impact	  of	  conflicts	  of	  interest.	  Practitioners’	  identification	  of	  the	  value	  more	  mentoring	  and	  training	  
would	  bring	  to	  solicitors’	  practice	  is	  a	  significant	  outcome.	  Newer	  legal	  practitioners	  need	  mentoring	  
and	  training	  to	  develop	  their	  skills	  and	  knowledge	  in	  relation	  to	  conflicts	  of	  interest,	  and	  all	  
practitioners	  need	  the	  rigour	  and	  collegiality	  of	  shared	  experience	  to	  ensure	  they	  have	  and	  maintain	  
the	  expertise	  to	  deal	  with	  more	  complex	  cases	  of	  conflict	  of	  interest.	  Collegial	  approaches	  are	  
favoured	  but	  rural	  and	  remote	  practices	  face	  the	  disadvantage	  of	  fewer	  opportunities	  to	  confer	  and	  
greater	  difficulty	  in	  accessing	  training.	  These	  factors	  and	  the	  survey	  findings	  suggest	  that	  not	  all	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solicitors	  are	  sufficiently	  ‘refreshed’,	  reviewed	  or	  challenged	  in	  their	  practice	  to	  ensure	  professional	  
rigour.	  This	  was	  particularly	  evidenced	  by	  the	  survey	  responses	  from	  more	  remote	  practitioners.	  
Overall,	  practitioners	  from	  more	  remote	  locations	  diverged	  in	  a	  number	  of	  ways	  from	  their	  urban	  
colleagues.	  They	  reported	  a	  larger	  number	  of	  primary	  areas	  of	  practice,	  considered	  they	  were	  
sufficiently	  informed,	  yet	  were	  more	  likely	  to	  act	  for	  clients	  where	  there	  was	  a	  risk	  of	  conflict	  of	  
interest.	  While	  an	  inconsistency	  of	  approach	  may	  be	  a	  natural	  consequence	  of	  the	  ‘context	  of	  place’,	  
this	  should	  not	  result	  in	  greater	  risk	  to	  clients.	  More	  targeted	  guidance,	  support	  and	  training	  around	  
conflict	  of	  interest	  needs	  to	  be	  provided	  to	  those	  remote	  practitioners.	  
Experienced	  practitioners	  spoke	  of	  the	  ‘gut	  feelings’	  on	  which	  they	  partly	  rely	  to	  determine	  conflicts	  
of	  interest	  and	  of	  their	  concern	  that	  their	  colleagues	  might	  sometimes	  lack	  the	  ‘ethical	  self-­‐
awareness’	  to	  think	  things	  through	  sufficiently.	  The	  rules	  and	  policies	  that	  govern	  solicitors’	  practice	  
in	  Victoria	  provide	  room	  for	  interpretation	  and	  are	  ‘outcomes-­‐focused’	  to	  some	  degree.	  The	  rules	  do	  
not	  provide	  all	  the	  answers	  and	  this	  research	  does	  not	  propose	  that	  they	  be	  strengthened.	  What	  it	  
does	  propose	  is	  that	  practitioners	  require	  a	  stronger	  ethical	  framework	  to	  help	  them	  deal	  with	  more	  
complex	  matters	  and	  training	  that	  acknowledges	  the	  importance	  of	  professional	  knowledge	  and	  
judgement	  and	  the	  context	  of	  rural	  and	  regional	  practice.	  	  
‘Responsible	  lawyering’	  is	  an	  approach	  to	  legal	  practice	  that	  shares	  features	  with	  approaches	  taken	  
by	  rural	  and	  regional	  practitioners	  such	  as	  assuming	  a	  more	  public	  role,	  and	  the	  use	  of	  informal	  
negotiation	  and	  problem	  solving.	  Support	  for	  collegiality	  and	  the	  likelihood	  of	  managing	  several	  
primary	  areas	  of	  practice	  are	  other	  features	  of	  rural	  and	  regional	  practice	  which,	  together	  with	  other	  
client-­‐focused	  skills,	  indicate	  a	  particular	  approach	  and	  skill	  set.	  	  
Information	  technology	  can	  be	  effective	  in	  reducing	  disadvantage	  resulting	  from	  geographical	  
differences.	  For	  example,	  continuing	  professional	  development	  (CPD),	  peer	  support	  and	  mentoring	  
could	  be	  developed	  and	  improved	  with	  the	  appropriate	  technical	  supports	  capably	  applied.	  	  
Consistent	  with	  calls	  for	  ‘rural	  proofing’	  or	  for	  a	  ‘rural	  filter’	  to	  be	  applied	  to	  any	  regulatory	  or	  policy	  
review,	  rural	  and	  regional	  lawyers	  are	  keen	  to	  have	  the	  context	  of	  their	  practice	  appraised	  in	  any	  
review	  of	  conflict	  of	  interest	  rules.	  Consideration	  of	  rural	  and	  regional	  circumstances	  is	  strongly	  
supported	  by	  this	  research	  with	  the	  intention	  of	  reducing	  the	  impact	  of	  conflicts	  of	  interest	  on	  legal	  
practitioners’	  capacity	  to	  provide	  services	  to	  their	  communities.	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Highlighted	  findings	  
(References	  to	  questions	  are	  to	  survey	  questions	  –	  see	  the	  Summary	  of	  Survey	  Results	  in	  Appendix	  
I.)	  
1. Remoteness	  of	  legal	  practitioner	  
The	  more	  remote	  legal	  practitioners:	  
• indicated	  the	  highest	  number	  of	  areas	  of	  primary	  practice	  –	  five	  or	  more	  
• were	  more	  likely	  to	  consider	  that	  they	  were	  sufficiently	  informed	  about	  conflicts	  of	  
interest	  (but	  note	  that	  79	  per	  cent	  of	  all	  respondents	  agreed	  with	  this	  factor)	  	  
• consider	  that	  the	  likelihood	  of	  conflict	  of	  interest	  occurring	  in	  certain	  areas	  of	  practice	  
(family	  violence,	  child	  protection	  and	  criminal	  law)	  was	  less	  likely	  compared	  to	  less	  
remote	  practitioners	  
• decline	  to	  act	  the	  least	  often	  when	  a	  potential	  conflict	  of	  interest	  arises	  
• place	  more	  importance	  on	  the	  long-­‐term	  relationship	  with	  a	  client	  as	  a	  factor	  when	  
determining	  whether	  to	  act	  
• tend	  to	  agree	  more	  that	  conflicts	  of	  interest	  have	  a	  significant	  impact	  on	  their	  capacity	  
to	  provide	  services	  because	  of	  it	  resulting	  in	  a	  loss	  of	  income	  
• place	  more	  importance	  on	  the	  likelihood	  of	  a	  formal	  complaint	  against	  them	  
• consider	  that	  there	  is	  less	  improvement	  with	  all	  of	  the	  solutions	  suggested	  to	  improve	  
the	  way	  conflicts	  of	  interest	  are	  currently	  dealt	  with.	  
	  
2. Impacts	  of	  conflicts	  of	  interest	  
• 75	  per	  cent	  agreed	  that	  loss	  of	  income	  due	  to	  conflicts	  of	  interest	  had	  a	  significant	  
impact	  on	  their	  capacity	  to	  provide	  legal	  services.	  
• 74	  per	  cent	  agreed	  that	  having	  to	  send	  clients	  away	  was	  significant.	  	  
• 64	  per	  cent	  agreed	  that	  the	  fact	  that	  conflicts	  of	  interest	  can	  result	  in	  clients	  losing	  
confidence	  in	  lawyers	  had	  a	  significant	  impact.	  
• 61	  per	  cent	  agreed4	  that	  the	  fact	  that	  it	  can	  ‘result	  in	  clients	  losing	  trust	  in	  the	  justice	  
system’s	  ability	  to	  help	  them,	  had	  a	  significant	  impact’.	  
	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
4	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  13.	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3. Strategies	  and	  solutions	  
	  
• 86	  per	  cent	  of	  practitioners	  agreed5	  that	  ‘the	  circumstances	  of	  rural	  and	  regional	  
practitioners	  require	  greater	  consideration	  when	  developing	  professional	  rules	  in	  
relation	  to	  conflict	  of	  interest’.	  
• In	  response	  to	  a	  list	  of	  eight	  suggestions	  on	  how	  to	  improve	  how	  conflicts	  of	  interest	  
are	  dealt	  with	  (scale	  of	  1	  for	  ‘no	  improvement’	  to	  4	  for	  ‘large	  improvement’)	  the	  
largest	  number	  of	  survey	  respondents	  selected	  ‘greater	  mentoring/support	  for	  junior	  
lawyers’	  (78	  per	  cent).6	  
• 55	  per	  cent	  of	  survey	  respondents	  agreed7	  that	  ‘lawyers	  need	  to	  be	  more	  vigilant	  in	  
dealing	  with	  conflicts	  of	  interest’	  (21	  per	  cent	  disagreed).	  
	  
4. Process	  of	  determining	  conflicts	  of	  interest	  
	  
• VLA/CLC	  practitioners8	  (compared	  to	  private	  practitioners)	  more	  often	  have	  intake	  staff	  
who	  make	  an	  initial	  assessment	  of	  conflict	  of	  interest.	  
• VLA/CLC	  lawyers	  are	  more	  likely	  to	  ‘always’,	  ‘very	  often’	  or	  ‘often’	  refer	  to	  
firm/organisation	  policy/guidelines	  (85	  per	  cent	  compared	  to	  42	  per	  cent).	  
• The	  more	  important	  ‘loss	  of	  income’	  is	  to	  a	  practitioner,	  the	  more	  difficult	  it	  is	  for	  them	  
to	  determine	  a	  conflict	  of	  interest.	  	  
• Private	  practitioners	  are	  more	  likely	  to	  ‘always’,	  ‘very	  often’	  or	  ‘often’	  ‘refer	  to	  past	  
practices’	  than	  VLA/CLC	  lawyers	  (52	  per	  cent	  compared	  to	  10	  per	  cent).	  	  
• Legal	  practitioners	  who	  have	  worked	  in	  rural/regional	  areas	  exclusively	  are	  more	  likely	  
to	  ‘discuss	  with	  colleagues’	  (always	  20	  per	  cent	  compared	  to	  5	  per	  cent	  for	  those	  with	  
some	  capital	  city	  experience).	  
• Private	  practitioners	  are	  twice	  as	  likely	  to	  take	  into	  account	  the	  ‘availability	  of	  informal	  
resolution	  of	  the	  case’	  (25	  per	  cent	  thought	  it	  important	  compared	  to	  10	  per	  cent	  
VLA/CLC	  lawyers).9	  
• The	  long-­‐term	  relationship	  with	  a	  client	  is	  of	  more	  importance	  to	  private	  practitioners	  
than	  VLA/CLC	  practitioners	  (45	  per	  cent	  compared	  to	  14	  per	  cent).10	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
5	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  29.	  
6	  26	  per	  cent	  selected	  4	  and	  51	  per	  cent	  selected	  3	  on	  the	  scale	  of	  1	  to	  4.	  
7	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  25.	  
8	  VLA	  and	  CLC	  lawyers	  have	  been	  combined	  for	  statistical	  purposes	  only.	  The	  number	  of	  survey	  responses	  for	  each	  is	  too	  
small	  to	  bear	  any	  significance	  on	  their	  own.	  
9	  Combines	  responses	  5	  and	  6	  on	  a	  scale	  of	  importance	  ‘not	  important	  at	  all’	  to	  ‘very	  important’	  (1-­‐6)	  for	  Question	  23.	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• Client	  perception	  was	  more	  important	  to	  private	  practitioners	  than	  VLA/CLC	  
practitioners	  (40	  per	  cent	  compared	  to	  24	  per	  cent).11	  
	  
5. Legal	  practitioner	  experience	  
	  
• The	  more	  experienced	  legal	  practitioners	  agree	  more	  strongly	  that	  they	  are	  ‘impacted	  by	  
sending	  away	  clients	  that	  they	  have	  built	  a	  relationship	  with’	  (agree	  81	  per	  cent	  
compared	  with	  66	  per	  cent	  disagree).	  	  
• The	  more	  experienced	  legal	  practitioners	  rate	  more	  highly	  the	  ‘potential	  for	  informal	  
resolution’	  of	  a	  conflict	  of	  interest	  when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client.	  
• The	  more	  experienced	  the	  legal	  practitioner	  the	  greater	  the	  importance	  they	  place	  on	  
‘client	  perception’	  of	  conflict	  (47	  per	  cent	  compared	  to	  30	  per	  cent).	  
• The	  less	  experienced	  legal	  practitioners	  will	  more	  often	  ‘discuss	  with	  colleagues’	  (very	  
often	  +	  always	  is	  60	  per	  cent	  compared	  with	  32	  per	  cent)	  when	  determining	  whether	  to	  
continue	  providing	  legal	  services	  .	  	  
	  
6. Dominant	  purpose	  of	  conflict	  of	  interest	  rules	  	  
	  
• The	  majority	  (54	  per	  cent)	  of	  survey	  respondents	  selected	  ‘maintaining	  lawyers’	  professional	  
duties	  to	  the	  client’	  while	  23	  per	  cent	  rated	  ‘managing	  risk	  for	  lawyers	  and	  the	  legal	  practice’	  
as	  the	  dominant	  purpose	  for	  their	  legal	  practice.	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
10	  Combines	  responses	  5	  and	  6	  on	  a	  scale	  of	  importance	  ‘not	  important	  at	  all’	  to	  ‘very	  important’	  (1-­‐6)	  for	  Question	  22.	  
11	  Combines	  responses	  5	  and	  6	  on	  a	  scale	  of	  importance	  ‘not	  important	  at	  all’	  to	  ‘very	  important’	  (1-­‐6)	  for	  Question	  22.	  
	  
	  
18	  
	  	  
	   	  
	  
	  
19	  
Recommendations	  
1. Practice	  and	  collegiality	  	  
	  
• That	  the	  Law	  Institute	  of	  Victoria	  (LIV),	  Victoria	  Legal	  Aid	  (VLA)	  and	  the	  Federation	  of	  
Community	  Legal	  Centres	  utilise	  the	  skills	  and	  experience	  of	  senior	  rural	  and	  regional	  
practitioners	  to	  develop	  strategies	  and	  guidelines	  that	  specifically	  take	  into	  account	  rural	  
and	  regional	  contexts	  to	  assist	  and	  guide	  rural	  and	  regional	  practitioners	  in	  their	  
approaches	  to	  conflicts	  of	  interest.	  
	  
Such	  guidelines	  would	  be	  the	  basis	  for	  resources	  available	  to	  practitioners	  as	  well	  as	  content	  within	  
training	  material	  delivered	  to	  regional	  lawyers.	  The	  advice	  of	  the	  Legal	  Services	  Commissioner	  (LSC)’s	  
office	  and	  the	  experience	  of	  the	  LIV	  Ethics	  Committee	  is	  essential	  to	  the	  development	  of	  these	  
guidelines.	  
	  
• That	  the	  Law	  Council	  of	  Australia,	  LSC	  and	  LIV	  formally	  acknowledge,	  encourage	  and	  
facilitate	  practitioners’	  use	  of	  a	  ‘principles-­‐based’	  approach	  to	  matters	  of	  conflict	  of	  
interest,	  based	  on	  an	  application	  of	  professional	  judgement,	  which	  recognises	  context	  and	  
individual	  circumstances	  when	  meeting	  the	  commitment	  to	  professional	  ethics	  and	  the	  
professional	  practice	  rules.	  	  
In	  accordance	  with	  the	  intent	  of	  the	  recently	  amended	  United	  Kingdom	  (UK)	  Solicitors	  Regulation	  
Authority	  (SRA)	  rules,	  an	  outcome-­‐driven	  approach,	  which	  gives	  overt	  acknowledgment	  to	  experience	  
and	  professional	  judgment	  and	  which	  takes	  into	  consideration	  the	  context	  of	  a	  lawyer’s	  practice	  and	  
the	  circumstances	  of	  clients,	  should	  be	  applied	  by	  lawyers	  when	  determining	  conflict	  of	  interest	  in	  
preference	  to	  a	  prescriptive	  approach	  to	  the	  rules.	  Acknowledgement	  and	  facilitation	  of	  this	  approach	  
may	  occur	  at	  a	  number	  of	  levels,	  for	  example,	  within	  a	  preamble	  or	  explanatory	  notes	  to	  the	  Practice	  
Rules,	  in	  the	  assessment	  and	  resolution	  of	  complaints,	  and	  in	  the	  delivery	  of	  professional	  practice	  
advice,	  training	  and	  continuing	  professional	  development	  (CPD)	  activities.	  
• That	  the	  LIV,	  VLA	  and	  Federation	  of	  CLCs	  consider	  more	  active	  promotion	  of	  existing	  LIV	  
and	  LSC	  services	  in	  navigating	  instances	  of	  conflicts	  of	  interest.	  	  
	  
While	  such	  services	  are	  already	  available	  it	  would	  appear	  their	  uptake	  by	  regional	  practitioners	  is	  
limited.	  Consideration	  should	  be	  given	  to	  consulting	  with	  rural	  and	  regional	  practitioners	  to	  
determine	  effective	  ways	  of	  improving	  their	  uptake	  and	  to	  ensure	  these	  services	  meet	  their	  specific	  
needs.	  
	  
	  
20	  
	  
• That	  the	  LIV,	  VLA	  and	  Federation	  of	  CLCs	  work	  with	  undergraduate	  law	  schools	  and	  
practical	  legal	  training	  institutions	  such	  as	  Leo	  Cussen	  and	  the	  College	  of	  Law	  to	  establish	  
strategies	  to	  build	  a	  stronger	  culture	  of	  collegiality	  and	  collaborative	  practice	  among	  early	  
career	  lawyers.	  	  
	  
This	  process	  needs	  to	  include	  encouraging	  practitioners	  to	  seek	  support	  from	  their	  peers	  and	  from	  
agencies	  such	  as	  the	  LIV	  and	  the	  LSC.	  
	  
• That	  the	  LIV	  investigate,	  develop	  and	  support	  a	  formal	  and	  structured	  referral	  system	  for	  
its	  members	  that	  encourages	  and	  acknowledges	  referrals	  and	  reciprocation	  between	  
regional	  lawyers	  where	  potential	  conflicts	  of	  interest	  may	  otherwise	  arise	  or	  specialist	  
knowledge	  is	  required.	  
	  
Such	  a	  formalised	  system	  would	  ease	  the	  referral	  process,	  build	  a	  stronger	  foundation	  that	  ensures	  a	  
‘best	  fit’	  between	  client	  needs	  and	  expertise	  and,	  as	  a	  process	  that	  builds	  on	  a	  principle	  of	  reciprocity,	  
reduces	  potential	  resistance	  to	  referring	  as	  a	  consequence	  of	  a	  conflict	  of	  interest.	  
	  
• That	  CLCs	  review	  their	  current	  approach	  to	  conflicts	  of	  interest,	  taking	  into	  account	  the	  
impact	  on	  clients	  and	  the	  consequences	  for	  integrated	  service	  partnerships	  between	  
lawyer	  and	  other	  support	  services.	  
	  
Some	  CLCs	  offer	  services	  where	  legal	  and	  welfare	  advocates	  support	  clients	  to	  deal	  with	  their	  issues.	  
Often	  clients	  urgently	  require	  a	  combination	  of	  legal	  and	  other	  advocacy	  services.	  While	  it	  is	  
important	  that	  a	  client	  be	  aware	  of	  their	  legal	  rights,	  they	  may	  not	  wish	  to	  act	  on	  this	  information	  
until	  more	  urgent	  welfare	  supports	  are	  put	  in	  place.	  Currently,	  CLCs’	  strict	  prescriptive	  approach	  to	  
conflict	  of	  interest	  (driven	  partly	  by	  the	  requirements	  of	  their	  Professional	  Indemnity	  Insurance	  and	  
their	  Risk	  Management	  guidelines)	  can	  lead	  to	  clients	  being	  referred	  away	  to	  less	  appropriate,	  more	  
distant	  and	  costly	  services	  which	  do	  not	  provide	  the	  unique	  combination	  of	  legal	  and	  non-­‐legal	  
support	  often	  available	  from	  CLCs	  which	  is	  needed	  by	  clients	  from	  disadvantaged	  groups	  who	  face	  
multiple,	  related	  issues.	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2. Mentoring	  
That	  the	  LIV,	  LSC,	  VLA	  and	  Federation	  of	  CLCs:	  
-­‐ Investigate	  strategies	  for	  the	  development,	  improvement	  and	  promotion	  of	  their	  
mentoring	  programs	  and	  support	  for	  newer	  legal	  practitioners	  with	  a	  focus	  on	  
rural	  and	  regional	  lawyers.	  	  
	  
-­‐ Encourage	  practitioners	  to	  participate	  in	  mentoring	  programs.	  Consideration	  
should	  be	  given	  to	  collaborations	  between	  the	  three	  sectors	  together	  with	  the	  
Victorian	  Legal	  Assistance	  Forum	  to	  reflect	  a	  continuity	  of	  approach	  where	  
possible.	  
Our	  interviews	  and	  surveys	  revealed	  that,	  in	  order	  to	  know	  when	  and	  how	  to	  apply	  the	  rules,	  legal	  
practitioners	  believe	  that	  the	  more	  complex	  areas	  in	  which	  conflicts	  of	  interest	  arise	  require	  more	  
nuanced	  professional	  judgement	  that	  can	  only	  be	  gained	  with	  experience.	  They	  also	  reveal	  that	  the	  
rural	  and	  regional	  context	  raises	  unique	  issues	  which	  must	  be	  taken	  into	  consideration	  when	  
determining	  appropriate	  action.	  	  
3. Training	  and	  education	  –	  rural	  and	  regional	  context	  
	  
• That	  the	  LIV	  and	  LSC	  explore	  ways	  to	  more	  effectively	  deliver	  CPD	  and	  other	  training	  to	  
rural	  and	  regional	  legal	  practitioners	  that	  takes	  account	  of	  their	  different	  circumstances	  
such	  as	  through	  greater	  use	  of	  information	  technology	  to	  expand	  the	  scope	  of	  interactive	  
learning.	  
	  
Given	  that	  a	  large	  majority	  of	  respondents	  agreed	  that	  consideration	  should	  be	  given	  to	  rural	  and	  
regional	  circumstances	  and	  that	  there	  should	  be	  more	  CPD	  focused	  on	  conflict	  of	  interest,	  attention	  
needs	  to	  be	  given	  to	  providing	  this	  and	  to	  the	  factors	  such	  as	  technological-­‐based	  supports	  that	  could	  
expand	  the	  scope	  for	  interactive	  learning,	  for	  example,	  through	  video	  conferencing	  and	  forums	  that	  
are	  presented	  from	  and	  across	  multiple	  sites,	  throughout	  regional	  Victoria.	  
	  
• That	  undergraduate	  law	  schools	  and	  practical	  legal	  training	  institutions	  such	  as	  Leo	  Cussen	  
and	  the	  College	  of	  Law	  develop	  curricula	  that	  acknowledge	  the	  context	  of	  rural	  and	  
regional	  practice.	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It	  is	  important	  that	  graduates	  have	  a	  good	  understanding	  of	  the	  context	  in	  which	  they	  may	  be	  
working.	  Senior	  practitioners	  from	  regional	  Victoria	  should	  have	  input	  into	  the	  development	  of	  this	  
curriculum	  to	  ensure	  it	  is	  practical	  and	  relevant.	  
	  
4. Ethics	  training	  and	  education	  
	  
• That	  the	  provision	  of	  CPD	  training	  in	  ethics	  in	  relation	  to	  conflicts	  of	  interest	  by	  the	  LIV,	  
LSC,	  VLA	  and	  Federation	  of	  CLCs	  be	  reviewed	  and	  developed	  to	  better	  reflect	  the	  needs	  of	  
rural	  and	  regional	  practitioners.	  	  
	  
• That	  undergraduate	  law	  schools	  and	  practical	  legal	  training	  institutions	  such	  as	  Leo	  Cussen	  
and	  the	  College	  of	  Law	  take	  steps	  to	  build	  students’	  capacity	  for	  ethical	  thinking	  and	  their	  
appreciation	  of	  the	  practical	  value	  of	  these	  skills.	  
	  
An	  important	  aspect	  of	  training	  in	  ethics	  must	  be	  a	  consideration	  of	  the	  value	  and	  development	  
of	  skills	  that	  enable	  personal	  reflection	  on	  factors	  such	  as	  circumstances,	  motivations,	  values	  
and	  sensitivities	  that	  impact	  on	  the	  determination	  of	  conflicts	  of	  interest.	  Skills	  in	  professional	  
judgement	  need	  to	  be	  developed	  by	  drawing	  on	  the	  expertise	  of	  more	  senior	  regional	  
practitioners.	  
	  
5. Discrete	  lawyering	  (limited	  legal	  representation)	  and	  information	  barriers	  
	  
• That	  independent	  research	  be	  undertaken	  that	  examines	  and	  makes	  recommendations	  on	  
the	  impact	  of	  ‘limited	  representation’	  as	  used	  by	  the	  VLA	  and	  CLCs	  on	  service	  provision,	  
clients	  and	  the	  community	  in	  rural	  and	  regional	  Victoria.	  	  
Given	  the	  potential	  mix	  of	  motivations	  for	  the	  implementation	  of	  this	  initiative,	  it	  is	  important	  that	  
investigations	  of	  the	  impact	  of	  discrete	  lawyering	  are	  undertaken	  independently	  of	  organisations	  or	  
bodies	  that	  directly	  fund	  or	  administer	  the	  implementation	  of	  those	  initiatives.	  	  
• That	  independent	  research	  be	  undertaken	  that	  examines	  and	  makes	  recommendations	  on	  
the	  impact	  of	  ‘information	  barriers’	  as	  used	  by	  the	  VLA,	  CLCs	  and	  private	  practitioners	  on	  
service	  provision,	  clients	  and	  the	  community	  in	  rural	  and	  regional	  Victoria.	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6. Technology	  
	  
• That	  the	  Victorian	  Attorney-­‐General’s	  Department,	  LIV	  and	  LSC	  initiate	  research	  into	  how	  
to	  maximise	  the	  benefits	  of	  new	  and	  emerging	  information	  technologies	  to	  further	  
develop	  and	  deliver:	  
-­‐ mentoring	  for	  newer	  legal	  practitioners	  in	  rural	  and	  regional	  Victoria	  
-­‐ CPD	  provision	  to	  rural	  and	  regional	  lawyers	  on	  a	  ‘just	  in	  time’	  basis	  
-­‐ legal	  advice	  and	  support	  services	  to	  rural	  and	  regional	  Victoria.	  
	  
7. Additional	  research	  
	  
• That	  the	  Department	  of	  Justice	  commission	  an	  independent	  review	  of	  the	  usage	  and	  
outcomes	  of	  the	  current	  complaints	  process	  relating	  to	  alleged	  conflicts	  of	  interest	  in	  legal	  
practice	  and	  that	  this	  be	  undertaken	  with	  a	  view	  to:	  
-­‐ determining	  the	  accessibility	  of	  the	  current	  process	  for	  potential	  complainants	  
-­‐ determining	  the	  effectiveness	  of	  the	  current	  process	  in	  responding	  to	  
complaints	  
-­‐ researching	  the	  efficacy	  and	  applicability	  of	  alternative	  mechanisms	  
-­‐ producing	  recommendations	  for	  improvements	  to	  the	  current	  process	  where	  
such	  are	  found	  to	  be	  necessary.	  
This	  recommendation	  emerges	  from	  the	  apparent	  disparity	  between	  the	  large	  number	  of	  complaints	  
received	  by	  the	  LSC	  (acknowledged	  as	  the	  ‘tip	  of	  the	  iceberg’12)	  and	  the	  level	  of	  concern	  expressed	  by	  
respondents.	  
The	  review	  of	  the	  process	  should	  consider:	  
-­‐ all	  aspects	  of	  the	  complaints	  process	  including	  LSC,	  LIV	  and	  Victorian	  Civil	  and	  
Administrative	  Tribunal	  (VCAT)	  processes	  
-­‐ the	  effectiveness	  of	  the	  current	  processes	  in	  acknowledging	  context	  and	  encouraging	  
lawyers	  to	  make	  their	  own	  judgements	  grounded	  in	  the	  general	  principles	  of	  
professional	  conduct	  within	  the	  practice	  rules	  
-­‐ the	  impact	  of	  current	  outcomes	  in	  providing	  clarity	  and	  preventing	  and	  reducing	  
instances	  of	  unsatisfactory	  professional	  conduct	  and	  professional	  misconduct.	  	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
12	  Conversation	  with	  Jennie	  Pakula,	  Manager	  of	  Complaints	  and	  Resolutions,	  LSC,	  1	  May	  2013.	  And	  see	  the	  section	  on	  
‘Disciplining	  the	  legal	  profession:	  sanctions	  and	  enforcement’	  on	  p.	  87.	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• That	  research	  be	  undertaken	  into	  the	  types	  of	  conflicts	  of	  interest	  that	  legal	  practitioners	  
are	  having	  difficulty	  with	  and	  those	  that,	  despite	  the	  rules,	  tend	  to	  attract	  differing	  
approaches.	  
This	  research	  revealed	  that	  legal	  practitioners	  were	  concerned	  that	  some,	  particularly	  newer,	  legal	  
practitioners	  may	  not	  have	  the	  capacity	  to	  deal	  with	  more	  complex	  cases	  of	  conflict	  of	  interest.	  The	  
research	  did	  not	  explore	  the	  types	  of	  conflicts	  that	  were	  thought	  to	  be	  more	  complex	  and	  required	  
this	  extra	  level	  of	  professional	  judgement.	  The	  availability	  of	  such	  detail	  would	  be	  useful	  for	  the	  
implementation	  of	  the	  education,	  training	  and	  mentoring	  recommendations	  proposed	  by	  this	  
research.	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Introduction	  
The	  changing	  demographics	  of	  rural	  and	  regional	  communities,	  the	  amalgamation	  of	  legal	  practices,	  
the	  growing	  complexity	  of	  laws	  creating	  a	  need	  for	  specialisation	  and	  a	  diminishing	  ratio	  of	  
practitioners	  to	  populations	  in	  rural	  and	  regional	  communities	  are	  creating	  major	  challenges	  for	  both	  
legal	  practitioners	  and	  their	  clients	  seeking	  a	  reasonable	  standard	  of	  legal	  service.	  These	  challenges	  
can	  manifest	  in	  issues	  of	  access	  to	  the	  justice	  system	  and	  equity	  of	  outcome.	  	  
The	  Postcode	  Justice	  research	  project	  surveyed	  lawyers	  in	  regional	  Victoria	  and	  identified	  that	  
conflict	  of	  interest	  is	  a	  significant	  issue	  in	  their	  experience.	  When	  asked,	  which	  ‘issues	  adversely	  
impact	  on	  your	  capacity	  to	  provide	  services	  to	  rural	  and	  regional	  clients’,	  conflicts	  of	  interest	  
received	  the	  largest	  number	  of	  responses	  (69	  per	  cent),	  followed	  by	  ‘difficulties	  in	  gaining	  staff’	  (61	  
per	  cent)	  and	  ‘community	  expectations	  that	  I	  am	  able	  to	  respond	  to	  a	  broader	  range	  of	  matters’	  (58	  
per	  cent).13	  	  
	  
Figure	  1	  Issues	  impacting	  on	  ability	  to	  provide	  services	  to	  regional	  clients	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
13	  Coverdale,	  above	  n	  1,	  85.	  	  
0%	  
20%	  
40%	  
60%	  
80%	  
	  
	  
26	  
Regional	  disadvantage	  and	  inequity	  
Regional	  communities	  fare	  worse	  than	  metropolitan	  communities	  in	  relation	  to	  income	  earnings,	  
unemployment	  and	  educational	  opportunities.14	  Rural	  disadvantage15	  also	  includes	  greater	  risk	  of	  
injury,	  higher	  mortality,	  lower	  life	  expectancy	  and	  difficulty	  in	  accessing	  health	  care.16	  	  
The	  Postcode	  Justice17	  research	  identified	  factors	  that	  create	  disadvantage	  for	  people	  living	  in	  rural	  
and	  regional	  Victoria	  when	  using	  justice	  system	  services	  and	  that	  recent	  changes	  such	  as	  shifting	  
national	  and	  international	  markets	  and	  dramatic	  weather	  events	  have	  had	  and	  will	  continue	  to	  have	  
particular	  impacts	  on	  regional	  communities,	  but	  in	  different	  and	  complex	  ways.18	  Drought,	  for	  
example,	  has	  ‘exacerbated	  aspects	  of	  rural	  disadvantage	  such	  as	  financial	  strain,	  family	  and	  
community	  relationships	  …	  altered	  gender	  roles	  and	  social	  isolation’.19	  Media	  reports	  have	  recently	  
highlighted	  the	  increased	  use	  of	  amphetamines	  and	  its	  devastating	  effects,	  such	  as	  higher	  rates	  of	  
violence,	  car	  accidents	  and	  robberies,	  particularly	  in	  rural	  and	  regional	  Victoria.20	  
Lack	  of	  transport	  was	  also	  frequently	  mentioned	  by	  research	  interviewees	  as	  a	  factor	  that	  
disadvantaged	  their	  clients,	  and	  this	  issue	  is	  generally	  acknowledged	  as	  being	  an	  adverse	  
consequence	  of	  more	  remote	  living,	  particularly	  as	  it	  exacerbates	  isolation	  and	  inadequate	  access	  to	  
services.	  	  
Isolation	  and	  health	  factors	  are	  further	  exacerbated	  for	  older	  people	  who	  are	  ‘more	  likely	  to	  live	  in	  
regional	  areas	  and	  are	  less	  likely	  to	  live	  in	  major	  cities	  or	  remote	  areas’,	  and	  the	  population	  in	  rural	  
Australia,	  particularly	  the	  Indigenous	  population,	  is	  ageing	  more	  rapidly	  than	  the	  total	  Australian	  
population.21	  	  
The	  impacts	  of	  factors	  that	  can	  lead	  to	  disadvantage	  are	  complex	  due	  to	  the	  differences	  within	  and	  
between	  regional	  areas,	  and	  are	  not	  always	  negative.	  Isolation,	  for	  example,	  can	  lead	  to	  a	  greater	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
14	  	  ABS,	  Perspectives	  on	  Regional	  Australia:	  Variations	  in	  Wage	  and	  Salary	  Income	  between	  Local	  Government	  Areas	  (LGAs),	  
2003-­‐04	  to	  2008-­‐09,	  released	  18	  July	  2012;	  Education	  and	  Training	  Committee	  Final	  Report,	  Inquiry	  into	  Geographical	  
Differences	  in	  the	  Rate	  in	  which	  Victorian	  Students	  Participate	  in	  Higher	  Education,	  Parliament	  of	  Victoria,	  July	  2009;	  
Mission	  Australia,	  Rural	  and	  Regional	  Australia:	  Change,	  Challenge	  and	  Capacity,	  2006,	  cited	  in	  R	  Coverdale,	  above	  n	  1,	  30.	  
15	  Disadvantage	  can	  be	  defined	  as	  “a	  wider	  set	  of	  difficulties	  preventing	  people	  from	  participating	  fully	  in	  society,	  including	  
poverty	  but	  also,	  for	  example,	  limiting	  factors	  in	  one’s	  life	  situation	  (such	  as	  a	  lack	  of	  skills),	  unequal	  levels	  of	  health	  and	  
wellbeing	  associated	  with	  economic	  disadvantage	  and	  discrimination”,	  Darton,	  Hirsch	  and	  Strelitz,	  2003,	  4,	  quoted	  in	  R	  
Winterton	  and	  J	  Warburton,	  ‘Does	  Place	  Matter?	  Reviewing	  the	  Experience	  of	  Disadvantage	  for	  Older	  People	  in	  Rural	  
Australia’	  (2011)	  20	  Rural	  Society	  187,	  188.	  
16	  Winterton	  and	  Warburton	  ibid.	  	  
17	  Coverdale,	  above	  n	  1.	  
18	  Ibid	  26–31.	  
19	  Winterton	  and	  Warburton,	  above	  n	  6,	  188.	  
20	  R	  Baker	  and	  N	  McKenzie,	  ‘Ice	  soars	  to	  devastating	  levels	  across	  state’	  (Age,	  Friday	  30	  August	  2013).	  
21	  S	  Davis	  and	  H	  Bartlett,	  ‘Healthy	  Ageing	  in	  Rural	  Australia:	  Issues	  and	  Challenges’	  (2008)	  27(2)	  Australian	  Journal	  on	  
Ageing	  56.	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sense	  of	  community,	  resilience,	  a	  preference	  for	  informality	  and	  other	  qualities	  associated	  with	  rural	  
living	  which	  can	  create	  more	  cohesive	  communities.22	  
Rural	  and	  regional	  lawyers	  and	  legal	  services	  
The	  recent	  Legal	  Australia-­‐Wide	  Survey	  (undertaken	  by	  the	  New	  South	  Wales	  [NSW]	  Law	  and	  Justice	  
Foundation)	  found	  that	  a	  barrier	  to	  accessibility	  for	  legal	  advice	  relates	  to	  the	  physical	  location	  of	  
legal	  advisers.	  In	  Victoria,	  18	  per	  cent	  of	  survey	  respondents	  who	  consulted	  their	  main	  adviser	  in	  
person	  reported	  travelling	  more	  than	  20	  kilometres	  in	  order	  to	  do	  so,	  and	  those	  living	  in	  remote	  or	  
regional	  areas	  travelled	  more	  than	  80	  kilometres	  in	  10	  per	  cent	  of	  cases.	  (The	  corresponding	  
percentage	  for	  major	  city	  areas	  was	  two	  per	  cent.).	  Seven	  per	  cent	  of	  main	  advisers	  who	  were	  legal,	  
dispute/complaint-­‐handling	  or	  government	  advisers	  were	  reported	  to	  be	  ‘too	  far	  away	  or	  too	  hard	  
to	  get	  to’.23	  
Rural	  and	  regional	  areas	  have	  fewer	  lawyers.	  A	  2009	  survey	  found	  that	  approximately	  40	  per	  cent	  of	  
rural	  and	  regional	  lawyers	  had	  insufficient	  numbers	  of	  legal	  staff	  to	  service	  needs	  and	  also	  revealed	  
emerging	  succession	  issues,	  with	  38	  per	  cent	  of	  lawyers	  indicating	  that	  they	  would	  no	  longer	  be	  
practising	  in	  the	  next	  five	  years.24	  Coupled	  with	  this	  is	  the	  difficulty	  in	  attracting	  and	  keeping	  
graduates	  to	  work	  in	  rural	  and	  regional	  areas.	  The	  declining	  availability	  of	  lawyers	  and	  other	  dispute	  
resolution	  services	  in	  regional	  communities	  is	  likely	  to	  prolong	  and	  exacerbate	  legal	  matters,	  which	  
have	  cost	  impacts	  and	  can	  aggravate	  individual,	  family	  and	  community	  tensions.	  The	  shortage	  of	  
legal	  services	  or	  appropriate	  advocacy	  and	  representation	  for	  women	  and	  children	  in	  cases	  of	  family	  
violence,	  for	  example,	  is	  likely	  to	  impact	  on	  the	  health	  and	  safety	  of	  the	  individuals	  involved	  and	  the	  
wider	  community.	  
There	  is	  also	  often	  inadequate	  public	  awareness	  of	  when	  a	  legal	  problem	  has	  arisen	  and	  of	  the	  
services	  that	  lawyers	  can	  provide	  to	  prevent	  problems	  or	  minimise	  risk.	  As	  a	  consequence,	  people	  
may	  either	  not	  attempt	  to	  effectively	  resolve	  their	  legal	  matter,	  or	  access	  inappropriate	  services,	  
such	  as	  accountants	  rather	  than	  lawyers	  or	  lawyers	  without	  the	  necessary	  specialist	  expertise.25	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
22	  At	  the	  same	  time,	  discussion	  of	  regional	  characteristics	  needs	  to	  avoid	  generalisations	  and	  not	  fall	  victim	  to	  urban-­‐centric	  
approaches,	  ibid.	  
23	  C	  Coumarelos	  et	  al.,	  Legal	  Australia-­‐Wide	  Survey:	  Legal	  Need	  in	  Victoria,	  Access	  to	  Justice	  and	  Legal	  Need,	  Volume	  14,	  
(Law	  and	  Justice	  Foundation	  of	  NSW,	  Aug	  2012),	  116–17.	  
24	  Law	  Council	  of	  Australia	  and	  LIV,	  Report	  into	  the	  Rural,	  Regional	  and	  Rural	  Areas	  Lawyers’	  Survey	  (July	  2009),	  21.	  
Additionally,	  the	  survey	  results	  revealed	  that	  the	  practice	  of	  more	  remote	  lawyers	  differs	  from	  that	  of	  the	  less	  remote	  
lawyers,	  and	  that	  rural	  and	  regional	  legal	  practitioners	  consider	  that	  their	  geographic	  circumstances	  require	  consideration	  
in	  any	  review	  of	  the	  rules	  regarding	  conflicts	  of	  interest.	  This	  is	  discussed	  later	  in	  this	  paper	  (see	  p.	  48).	  
25	  R	  Coverdale,	  Jordan	  L	  and	  du	  Plessis,	  J,	  Providing	  Legal	  Services	  to	  Small	  Business	  in	  Regional	  Victoria,	  Centre	  for	  Rural	  
and	  Regional	  Law	  and	  Justice,	  Deakin	  University	  (March,	  2012).	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Regional	  practitioners	  have	  traditionally	  offered	  generalist	  services	  but	  the	  growing	  complexity	  of	  
laws	  is	  requiring	  a	  greater	  level	  of	  specialist	  expertise	  which	  may	  be	  placing	  pressure	  on	  
practitioners	  to	  take	  on	  work	  in	  areas	  in	  which	  they	  lack	  proficiency.26	  On	  this	  point,	  one	  survey	  
respondent	  commented:	  
The	  issue	  that	  I	  have	  noticed	  is	  that	  some	  country-­‐based	  law	  firms	  offer	  a	  wide	  range	  of	  services	  
including	  family	  law	  but	  do	  not	  have	  the	  required	  skill	  set	  in	  family	  law,	  which	  means	  that	  settlement	  
is	  often	  frustrated	  due	  to	  poor	  information.	  
As	  lawyers	  are	  ‘gatekeepers’	  of	  justice	  system	  services,	  their	  availability	  and	  capacity	  to	  deliver	  
services	  to	  their	  communities	  impacts	  on	  the	  equitable	  administration	  of	  and	  access	  to	  justice	  across	  
Victoria.	  Identifying	  and	  effectively	  responding	  to	  instances	  of	  conflict	  of	  interest	  is	  integral	  to	  
maintaining	  a	  high	  standard	  of	  service,	  and	  not	  only	  ensuring	  just	  outcomes	  for	  clients	  but	  also	  
maintaining	  the	  integrity	  of	  the	  legal	  system.	  This	  conflict	  of	  interest	  report	  and	  other	  literature,	  
however,	  suggest	  that	  conflict	  of	  interest	  issues	  are	  reducing	  the	  capacity	  of	  practitioners	  to	  deliver	  
services	  to	  their	  regional	  clients	  and	  impacting	  on	  the	  capacity	  of	  those	  communities	  to	  gain	  
equitable	  outcomes	  when	  attempting	  to	  access	  the	  justice	  system,	  compared	  to	  their	  metropolitan	  
counterparts.27	  
It	  can	  be	  a	  challenge	  for	  lawyers	  to	  ensure	  access	  to	  legal	  services	  and	  fulfill	  private	  commercial	  
interests,	  on	  the	  one	  hand,	  while,	  as	  officers	  of	  the	  Court,	  they	  must	  seek	  to	  safeguard	  the	  public	  
interest	  and	  the	  integrity	  of	  the	  justice	  system	  through	  effective	  identification	  and	  response	  to	  
conflicts	  of	  interest,	  on	  the	  other.	  For	  rural	  and	  regional	  practitioners,	  the	  impact	  of	  these	  often	  
competing	  priorities	  requires	  closer	  examination.	  To	  date,	  however,	  little	  evidence	  is	  available	  that	  
documents	  the	  extent	  and	  nature	  of	  conflict	  of	  interest	  in	  rural	  and	  regional	  communities	  and	  how	  
effectively	  and	  consistently	  lawyers	  are	  responding	  to	  it.	  This	  research	  was	  undertaken	  to	  address	  
this	  gap	  in	  the	  evidence	  base.	   	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
26	  This	  research	  found	  that	  the	  survey	  respondents	  who	  had	  five	  or	  more	  primary	  areas	  of	  practice	  were	  more	  likely	  to	  be	  
from	  more	  remote	  areas	  and	  a	  2006	  study	  found	  that	  law	  firms	  felt	  it	  to	  be	  an	  economic	  necessity	  to	  accept	  a	  wide	  range	  
of	  clients	  and	  provide	  a	  breadth	  of	  services	  –	  TNS	  Social	  Research,	  Study	  of	  the	  Participation	  of	  Private	  Legal	  Practitioners	  in	  
the	  Provision	  of	  Legal	  Aid	  Services	  in	  Australia	  (TNS	  Social	  Research,	  2006).	  
27	  There	  is	  interplay	  between	  these	  factors	  as	  the	  difficulty	  of	  attracting	  and	  retaining	  staff	  and	  having	  to	  deal	  with	  a	  broad	  
range	  of	  matters	  can	  complicate	  conflict	  of	  interest	  outcomes.	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Objectives	  and	  method	  	  
Research	  objectives	   	  
The	  objectives	  of	  this	  research	  project	  are	  to:	  
1.	   Examine	  how	  conflict	  of	  interest	  is	  manifested	  in	  rural	  and	  regional	  settings	  and	  the	  
resultant	  impacts	  on	  practitioners,	  clients	  and	  the	  community	  –	  noting	  the	  different	  roles	  of	  public	  
sector	  and	  private	  sector	  practitioners.	  
2.	   Investigate	  the	  application	  and	  relevance	  of	  conflict	  of	  interest	  rules	  in	  various	  settings.	  
Discuss	  the	  complaints	  system,	  sanction	  and	  enforcement	  processes	  and	  the	  informal	  processes	  
adopted	  by	  rural	  and	  regional	  practitioners	  to	  determine	  and	  address	  conflicts	  of	  interest.	  
3.	   Develop	  strategies	  and	  recommendations	  particularised	  to	  a	  rural	  and	  regional	  setting.	  The	  
process	  includes	  consultations	  with	  relevant	  legal	  professional	  bodies	  and	  organisations	  such	  as	  the	  
LIV,	  LSC,	  Federation	  of	  CLCs,	  VLA	  together	  with	  the	  Project	  Reference	  Group	  to	  establish	  viable	  
strategies,	  and	  identify	  possible	  issues	  related	  to	  their	  implementation.	  	  
4.	  	   Produce	  a	  final	  report	  for	  distribution	  to	  key	  legal	  service	  provider	  agencies.	  
5.	  	   Make	  available	  a	  brief,	  plain	  language,	  ‘ready	  to	  print’	  PDF	  brochure	  on	  the	  Centre	  for	  Rural	  
and	  Regional	  Law	  and	  Justice	  website.	  The	  online	  document	  will	  be	  designed	  for	  law	  firms	  and	  
human	  service	  agencies	  to	  offer	  to	  their	  clients.	  
Research	  methodology	  
The	  research	  methodology	  involved:	  
• university	  Ethics	  Approval	  
• a	  current	  literature	  review	  
• semi-­‐structured	  interviews	  with	  29	  rural	  and	  regional	  legal	  practitioners	  and	  eight	  human	  
service	  agencies.	  
• semi-­‐structured	  interviews	  with	  representatives	  of	  the	  following	  key	  agencies:	  VLA,	  
National	  Association	  of	  Community	  Legal	  Centres	  (NACLC)	  and	  the	  LIV	  
• conversations	  with	  staff	  from	  other	  peak	  bodies	  including	  CLC	  lawyers	  and	  representatives	  
from	  the	  LSC	  and	  the	  Legal	  Practitioners’	  Liability	  Committee	  (LPLC)	  
• distribution	  of	  300	  surveys	  to	  rural	  and	  regional	  legal	  practitioners	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• consultations	  on	  the	  Recommendations	  with	  representatives	  of	  the	  LIV	  (Ethics,	  Policy,	  
Investigations	  and	  CPD),	  VLA,	  CLCs,	  the	  LSC	  (Complaints	  and	  Resolutions,	  Education	  and	  
Outreach)	  and	  the	  LPLC.	  
Responses	  to	  the	  legal	  practitioner	  interviews,	  together	  with	  the	  literature	  review,	  resulted	  in	  a	  rich	  
pool	  of	  issues	  and	  possible	  trends	  for	  further	  investigation.	  The	  interviews	  and	  literature	  review	  
formed	  the	  basis	  for	  the	  development	  of	  the	  survey	  questions,	  aimed	  at	  further	  investigating	  and	  
exploring	  the	  veracity	  of	  the	  issues	  and	  themes	  arising.	  	  
Additional	  unstructured	  interviews	  were	  conducted	  separately	  with	  LSC	  staff,	  VLA	  staff	  and	  NACLC	  
staff.	  	  
Further	  literature	  was	  sought	  at	  a	  later	  stage	  of	  the	  project	  to	  explore	  and	  compare	  the	  research	  
findings	  to	  the	  national	  and	  international	  experience.	  
Interviews	  	  
Semi-­‐structured	  interviews	  were	  conducted	  with	  29	  rural	  and	  regional	  legal	  practitioners	  and	  eight	  
human	  service	  agency	  representatives	  including	  family	  violence	  workers,	  financial	  counsellors,	  a	  
rural	  financial	  adviser,	  community	  health	  workers,	  a	  seniors	  rights	  advocate	  and	  a	  family	  law	  
mediator	  (see	  interview	  questions	  in	  Appendices	  F	  and	  G).	  The	  methodology	  originally	  proposed	  for	  
this	  project	  was	  to	  undertake	  interviews	  with	  20	  regional	  lawyers	  and	  20	  human	  service	  agency	  staff.	  
A	  number	  of	  human	  service	  organisations	  across	  several	  sectors,	  including	  youth,	  family	  and	  health	  
services,	  were	  approached	  to	  seek	  their	  assistance	  in	  locating	  staff	  within	  their	  organisation	  who	  had	  
experience	  with	  law	  firm	  referrals.	  What	  soon	  became	  apparent	  from	  the	  initial	  human	  service	  
agency	  interviews	  was	  that,	  in	  general,	  these	  staff:	  
• had	  little	  knowledge	  of	  outcomes,	  including	  any	  conflict	  of	  interest	  issues	  arising	  for	  clients	  
who	  they	  referred	  to	  regional	  lawyers	  
• rarely	  referred	  clients	  to	  specific	  law	  firms	  	  
• were	  not	  permitted	  by	  their	  agency	  to	  make	  specific	  referrals.	  	  
With	  the	  funding	  body’s	  permission,	  the	  methodology	  was	  amended	  to	  increase	  the	  number	  of	  
lawyer	  interviews,	  to	  focus	  the	  human	  service	  interviews	  on	  individuals	  who	  were	  known	  to	  have	  
referred	  clients	  to	  regional	  practitioners,	  and	  to	  not	  proceed	  with	  surveying	  regional	  referral	  
services.	  The	  few	  individuals	  interviewed	  from	  regional	  human	  service	  organisations	  who	  had	  
experience	  with	  referring	  clients	  to	  law	  firms,	  however,	  provided	  valuable	  perspectives	  that	  were	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quite	  distinct	  from	  those	  provided	  by	  practitioners.	  Those	  interviews	  are	  therefore	  included	  in	  the	  
research	  findings	  and	  discussion.	  	  
The	  lawyer	  interviews,	  based	  on	  a	  series	  of	  predetermined	  and	  follow-­‐up	  questions,	  were	  carried	  
out	  with	  a	  cross-­‐sample	  of	  both	  senior	  and	  newer	  legal	  practitioners	  in	  small,	  medium	  and	  large	  
private	  firms	  within	  major	  regional	  centres,	  smaller	  rural-­‐based	  firms	  and	  practitioners	  within	  VLA	  
Regional	  Offices	  and	  regional	  CLCs.	  	  
While	  private	  practitioners	  and	  CLC	  staff	  freely	  participated	  in	  the	  interviews,	  the	  initial	  response	  
from	  VLA	  Head	  Office	  was	  that	  regional	  staff	  would	  not	  participate	  in	  the	  interviews	  unless	  certain	  
guarantees	  were	  provided.	  One	  of	  the	  requested	  conditions	  was	  agreed	  to:	  that	  ‘a	  reasonable	  
opportunity	  [would	  be	  given	  to	  VLA	  Head	  Office]	  to	  respond	  to	  draft	  material	  in	  our	  report’.	  
Following	  the	  communication	  of	  this	  response,	  VLA	  agreed	  to	  its	  staff	  participating	  in	  the	  research	  
interviews	  and	  surveys.	  
The	  28	  regional	  lawyer	  interviewees	  consisted	  of	  14	  private	  practitioners,	  five	  VLA	  solicitors,	  eight	  
CLC	  lawyers	  and	  one	  barrister	  based	  in	  regional	  Victoria.	  Interviews	  covered	  13	  primary	  questions	  
intended	  to	  capture	  responses	  in	  relation	  to	  background	  information	  on	  the	  interviewee	  and	  their	  
firm,	  their	  experience	  of	  dealing	  with	  conflict	  of	  interest,	  their	  use	  of	  ‘professional	  judgement’	  in	  
determining	  conflict	  of	  interest	  and	  the	  ‘strategies’	  they	  used	  to	  respond	  to	  conflicts	  of	  interest	  (see	  
the	  legal	  practitioner	  interview	  questions	  in	  Appendix	  F).	  
Interviews	  ranged	  in	  length	  from	  20	  minutes	  to	  1.5	  hours.	  Respondents	  were	  drawn	  from	  both	  a	  
random	  list	  of	  regional	  legal	  practices	  and	  individual	  practitioners	  known	  to	  have	  particular	  
experience	  and/or	  interest	  in	  the	  topic.	  
Surveys	  
Survey	  questions	  were	  developed	  targeting	  rural	  and	  regional	  legal	  practitioners,	  with	  the	  aim	  of	  
substantiating	  and	  further	  exploring	  the	  issues	  raised	  within	  the	  interviews	  and	  the	  literature	  
reviewed.	  
The	  initial	  proposal	  was	  to	  design	  separate	  surveys	  for	  both	  regional	  legal	  practitioners	  and	  targeted	  
regional	  human	  service	  agencies	  that	  referred	  clients	  to	  lawyers	  in	  the	  private	  and	  public	  sectors.	  As	  
described	  above,	  however,	  following	  sample	  interviews	  and	  discussions	  with	  key	  agencies,	  it	  became	  
apparent	  that	  few	  direct	  service	  providers	  referred	  clients	  to	  individual	  lawyers	  and,	  where	  they	  did,	  
they	  were	  unaware	  of	  the	  outcomes	  in	  relation	  to	  their	  clients’	  experiences	  of	  conflict	  of	  interest.	  	  
Surveys	  therefore	  targeted	  rural	  and	  regional	  lawyers	  only	  and	  were	  distributed	  in	  two	  forms.	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Three	  hundred	  hard-­‐copy	  surveys	  were	  distributed	  via	  Australia	  Post	  and	  electronic	  surveys	  were	  
made	  available	  using	  the	  Survey	  Monkey	  tool.	  The	  mailing	  addresses	  for	  hard-­‐copy	  surveys	  were	  
randomly	  selected	  using	  the	  LIV	  website	  ‘Find	  a	  Lawyer	  and	  Legal	  Referral	  Service’	  and	  the	  Yellow	  
Pages	  electronic	  listing	  of	  Victorian	  law	  firms.	  The	  sample	  of	  law	  firms	  drawn	  from	  these	  databases	  
was	  selected	  to	  ensure	  a	  representation	  of	  small,	  medium	  and	  larger	  regional	  law	  firms	  and	  those	  
from	  towns	  with	  a	  range	  of	  population	  sizes	  across	  rural,	  regional	  and	  remote	  Victoria.	  	  
Following	  several	  iterations	  and	  piloting	  of	  the	  survey,	  final	  hard	  copies	  were	  distributed	  with	  a	  
return	  addressed	  envelope	  and	  a	  Plain	  Language	  Statement	  which	  explained	  to	  respondents	  the	  
reasons	  underpinning	  the	  research	  and	  the	  process	  for	  completion	  (see	  the	  survey	  questions	  in	  
Appendix	  H	  Postal	  survey	  and	  the	  plain	  language	  statements	  in	  Appendices	  A	  to	  C).	  
The	  surveys	  focused	  on	  the	  following	  four	  principal	  areas:	  
• demographic	  data	  (experience,	  gender,	  location,	  type	  and	  areas	  of	  practice)	  
• frequency	  and	  impact	  of	  conflict	  of	  interest	  
• strategies/processes	  used	  to	  identify	  and	  determine	  how	  to	  deal	  with	  conflict	  of	  interest	  	  
• suggestions	  for	  improving	  the	  current	  state	  of	  play.	  
Those	  who	  received	  the	  hard-­‐copy	  survey	  were	  provided	  with	  the	  option	  of	  completing	  and	  
returning	  the	  hard	  copy	  or	  completing	  an	  online	  version.	  A	  link	  to	  the	  electronic	  survey	  was	  included	  
in	  the	  Plain	  Language	  Statement.	  Survey	  participants	  were	  given	  14	  days	  to	  return	  completed	  
surveys.	  Just	  prior	  to	  the	  distribution	  of	  the	  hard-­‐copy	  surveys	  a	  small	  promotional	  piece	  was	  
inserted	  in	  Friday	  Facts,	  an	  LIV	  weekly	  email	  newsletter	  with	  a	  distribution	  list	  of	  over	  16,000.	  The	  
piece	  highlighted	  the	  survey’s	  pending	  arrival	  to	  their	  office	  and	  provided	  a	  web	  link	  to	  the	  online	  
version	  as	  an	  alternative.	  A	  second	  reminder	  was	  included	  in	  the	  Friday	  Facts	  newsletter	  of	  the	  
following	  week,	  and	  an	  email	  was	  also	  sent	  to	  the	  300	  lawyers	  listed	  which	  contained	  a	  link	  to	  the	  
online	  version.	  	  
Survey	  respondent	  details	  
Responses	  to	  each	  format	  were	  as	  follows:	  
• Hard-­‐copy	  survey	  –	  54	  respondents.	  	  
• Online	  survey	  –	  109	  respondents.	  
• A	  total	  of	  163	  survey	  responses	  were	  received.	  
Of	  these,	  134	  respondents	  completed	  all	  survey	  questions	  prior	  to	  the	  closing	  date.	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Other	  survey	  respondent	  details,	  including	  gender	  and	  seniority	  of	  practice,	  can	  be	  seen	  in	  the	  
Summary	  of	  Survey	  Results	  in	  Appendix	  I	  Summary	  of	  survey	  results.	  	  
For	  a	  discussion	  of	  the	  survey	  sample,	  data	  confidence	  intervals,	  defining	  remoteness,	  research	  team	  
details	  and	  the	  methodology	  limitations	  see	  Appendix	  I,	  Section	  B.	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What	  is	  conflict	  of	  interest?	  Purpose	  of	  rules	  and	  
interpretation	  
Introduction	  
This	  section	  discusses	  the	  rules	  applying	  in	  Victoria	  that	  guide	  and	  assist	  lawyers	  in	  dealing	  with	  
different	  types	  of	  conflicts,	  the	  issues	  arising	  from	  their	  interpretation	  and	  the	  purpose	  of	  the	  rules.	  
Lawyers	  have	  different	  duties	  and	  interests	  which	  sometimes	  clash.	  These	  duties	  include	  those	  in	  
relation	  to	  protecting	  client	  confidentiality,	  and	  maintaining	  loyalty	  and	  fidelity	  to	  the	  client.	  Where	  
a	  new	  client,	  for	  example,	  has	  approached	  a	  lawyer	  in	  relation	  to	  a	  dispute	  with	  a	  previous	  client	  of	  
the	  lawyer,	  the	  lawyer	  is	  not	  free	  to	  disclose	  all	  their	  information	  and	  knowledge	  to	  act	  in	  the	  best	  
interests	  of	  this	  new	  client	  without	  breaching	  the	  confidentiality	  of	  the	  previous	  client.	  	  
For	  a	  legal	  practitioner,	  questions	  about	  who	  one’s	  client	  is	  and	  whether	  to	  act	  for	  more	  than	  one	  
party	  in	  a	  matter	  are	  complicated	  by	  what	  Shapiro	  refers	  to	  as	  the	  ‘temporal’	  (involving	  
confidentiality),	  ‘biographical	  and	  positional’	  components	  (lawyers	  carrying	  obligations	  across	  firms)	  
plus	  the	  imputation	  of	  duty	  within	  a	  law	  firm.28	  Another	  way	  of	  explaining	  this	  is	  by	  referring	  to	  the	  
when,	  who	  and	  where	  of	  clients,	  and	  the	  imputing	  of	  knowledge	  of	  a	  case	  and	  the	  parties	  involved	  
to	  other	  practitioners	  in	  the	  same	  firm.	  	  
The	  following	  quote	  underlines	  the	  importance	  of	  context	  and	  highlights	  the	  value	  of	  experience	  in	  
being	  able	  to	  exercise	  much-­‐needed	  professional	  judgement	  when	  dealing	  with	  conflicts	  of	  interest:	  
It	  is	  clear	  …	  that	  ethical	  principles	  are	  strongly	  intertwined	  with	  legal	  practice	  and	  common	  law	  
authority.	  Conflict	  of	  interest	  is	  not	  an	  easy	  issue	  and	  each	  case	  must	  be	  looked	  at	  in	  accordance	  with	  
its	  own	  particular	  circumstances.29	  
The	  nature	  of	  the	  Victorian	  Professional	  Conduct	  and	  Practice	  Rules	  2005	  supports	  this	  contention.30	  
These	  rules	  are	  based	  on	  general	  principles	  of	  professional	  conduct	  and	  are	  not	  highly	  prescriptive,	  
thus	  giving	  practitioners	  space	  to	  interpret	  and	  apply	  the	  rules	  as	  required.	  The	  interview	  and	  survey	  
findings	  revealed	  that	  lawyers	  were	  twice	  as	  likely	  to	  rely	  on	  their	  professional	  judgement	  to	  
determine	  conflicts	  of	  interest	  when	  compared	  to	  other	  tools	  such	  as	  ‘the	  profession’s	  rules’	  or	  ‘past	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
28	  S	  P	  Shapiro,	  Tangled	  Loyalties:	  Conflict	  of	  Interest	  in	  Legal	  Practice	  (2002)	  University	  of	  Michigan	  Press,	  57.	  
29	  Shirvington,	  V,	  Ethics	  and	  Conflict	  of	  Interest	  and	  Duties	  (Law	  Society	  of	  New	  South	  Wales,	  April	  2006)	  68.	  
30	  The	  Victorian	  Professional	  Conduct	  and	  Practice	  Rules	  2005	  apply	  in	  Victoria	  currently;	  however,	  the	  Law	  Council	  of	  
Australia’s	  Solicitors’	  Conduct	  Rules	  2011	  have	  been	  approved	  in	  principle	  by	  the	  Victorian	  Legal	  Services	  Board	  and,	  unless	  
exempted,	  will	  need	  to	  go	  through	  a	  Regulation	  Impact	  Statement	  process	  as	  subordinate	  legislation	  before	  being	  
promulgated	  in	  Victoria.	  The	  Australian	  Solicitors’	  Conduct	  Rules	  also	  have	  a	  principles-­‐based	  framework.	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practices’.31	  Additionally,	  both	  the	  interview	  and	  the	  survey	  respondents	  indicated	  that	  experience	  
influenced	  their	  approach.	  For	  example,	  60	  per	  cent	  of	  solicitors	  with	  less	  than	  20	  years’	  experience	  
very	  often	  or	  always	  discussed	  conflicts	  with	  their	  colleagues.	  This	  finding	  stands	  in	  stark	  contrast	  to	  
the	  32	  per	  cent	  of	  solicitors	  with	  more	  experience	  who	  said	  that	  they	  discussed	  conflicts	  with	  their	  
colleagues	  (see	  Appendix	  I,	  Question	  20).	  
Types	  of	  conflict	  of	  interest	  
There	  are	  several	  different	  forms	  of	  conflict	  of	  interest	  which	  may	  arise	  when	  providing	  legal	  
services	  and	  which	  impact	  on	  a	  lawyer’s	  capacity	  to	  ‘always	  deal	  with	  their	  clients	  fairly,	  free	  of	  other	  
influences	  of	  any	  interest	  which	  may	  conflict	  with	  a	  client’s	  best	  interest’.32	  The	  most	  frequent	  forms	  
of	  conflict	  of	  interest	  are	  commonly	  termed	  concurrent,	  successive	  and	  personal	  conflicts.	  
Concurrent	  and	  successive	  conflicts	  are	  examples	  of	  conflicts	  arising	  where	  there	  are	  two	  or	  more	  
clients,	  while	  personal	  conflicts	  are	  those	  between	  a	  lawyer’s	  interests	  and	  their	  duty	  to	  a	  client.33	  	  
Concurrent	  conflicts	  of	  interest:	  acting	  for	  both	  parties	  
The	  Victorian	  Professional	  Conduct	  and	  Practice	  Rules	  indicate	  that	  lawyers	  should	  avoid	  conflicts	  of	  
interest	  between	  two	  or	  more	  existing	  clients	  where	  the	  clients	  may	  have	  conflicting	  interests.	  In	  
these	  cases,	  the	  rules	  allow	  a	  lawyer	  to	  act	  for	  more	  than	  one	  party	  in	  certain	  circumstances	  such	  as	  
where	  each	  party	  consents.34	  
Successive	  or	  subsequent	  conflicts	  of	  interest	  	  
A	  practitioner	  must	  not	  act	  for	  another	  client	  in	  opposition	  to	  the	  interests	  of	  a	  former	  client35	  
where	  the	  lawyer	  has:	  	  
(a)	  …	  acquired	  information	  personally,	  confidential	  to	  the	  former	  client	  and	  material	  to	  the	  matter;	  
and	  	  
(b)	  if	  the	  former	  client	  might	  reasonably	  conclude	  that	  there	  is	  a	  real	  possibility	  the	  information	  will	  
be	  used	  to	  the	  former	  client’s	  detriment.	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
31	  Responses	  of	  ‘always’	  or	  ‘very	  often’	  to	  survey	  Question	  20.	  
32	  Professional	  Conduct	  and	  Practice	  Rules	  2005.	  
33	  Lawyers	  may	  also	  have	  conflicts	  between	  their	  duties	  to	  the	  court	  and	  to	  a	  client	  –	  for	  example,	  where	  the	  client’s	  legal	  
action	  is	  vexatious	  or	  hopeless.	  	  
34	  Rule	  8,	  Acting	  for	  More	  Than	  One	  Party,	  Professional	  Conduct	  and	  Practice	  Rules	  2005;	  Rule	  11,	  Australian	  Solicitors	  
Conduct	  Rules	  2011.	  
35	  Rule	  4,	  Acting	  Against	  a	  Former	  Client,	  Professional	  Conduct	  and	  Practice	  Rules	  2005.	  Rule	  10,	  Australian	  Solicitors’	  
Conduct	  Rules	  2011,	  deals	  with	  former	  clients	  and	  information	  barriers	  and	  is	  arguably	  less	  prescriptive,	  giving	  practitioners	  
more	  scope	  to	  determine	  whether,	  for	  example,	  acquired	  information	  is	  ‘material	  to	  the	  matter	  of	  another	  client’.	  Gaining	  
a	  client’s	  ‘informed	  consent’	  or	  ‘an	  effective	  information	  barrier’	  are	  also	  available	  exceptions	  to	  the	  prohibition	  on	  acting.	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Lawyer–client	  conflict	  of	  interest	  
A	  practitioner	  must	  not	  allow	  a	  personal	  interest	  (including	  that	  of	  an	  associate)	  to	  conflict	  with	  a	  
client’s	  interest.36	  
Analysis	  of	  rules	  and	  their	  application	  
Linked	  to	  the	  rules	  regarding	  concurrent	  conflicts	  of	  interest	  is	  a	  lawyer’s	  duty	  to	  communicate	  to	  
clients.	  A	  practitioner	  ‘must	  communicate	  effectively	  and	  promptly	  with	  clients’.37	  Doing	  so	  gives	  a	  
client	  the	  opportunity	  to	  express	  their	  opinion	  and	  agree	  or	  disagree	  with	  the	  practitioner	  acting	  for	  
them	  in	  the	  circumstances,	  given	  the	  conflict	  of	  interest.	  Dal	  Pont,	  however,	  expresses	  concern	  that	  
clients	  may	  only	  consent	  due	  to	  cost	  factors	  or	  to	  retain	  the	  ‘best’	  lawyer,	  the	  lawyer	  they	  know	  and	  
trust,	  or	  the	  only	  feasible	  legal	  representative	  in	  town.38	  Shapiro	  states	  that	  there	  is	  no	  substitute	  for	  
professional	  legal	  input	  and	  that	  clients’	  decision-­‐making	  is	  affected	  by	  financial	  and	  loyalty	  factors	  
and	  simply	  wanting	  to	  get	  a	  matter	  resolved.39	  As	  one	  practitioner	  interviewed	  for	  this	  research	  
stated:	  	  
In	  a	  town	  like	  X,	  the	  firms	  all	  have	  their	  traditional	  clients	  who	  will	  give	  consent	  unless	  there	  is	  a	  
glaring	  conflict.	  The	  solicitors	  tell	  the	  clients	  to	  consent.	  
Another	  said:	  
	   We	  work	  around	  it	  a	  bit.	  
Other	  writers	  consider	  that	  Rule	  8	  of	  the	  Professional	  Conduct	  and	  Practice	  Rules,	  which	  relates	  to	  
acting	  for	  both	  parties,	  creates	  a	  false	  differentiation	  between	  an	  ‘actual’	  conflict	  and	  a	  ‘potential’	  
conflict	  when	  the	  purpose	  of	  conflict	  of	  interest	  rules	  is	  to	  avoid	  such	  ‘mental	  contortions’.40	  Justice	  
Cummins	  made	  clear	  that	  the	  purpose	  of	  conflict	  of	  interest	  rules	  was	  to	  prevent	  an	  offence	  or	  
failure	  and	  that	  the	  phrase	  ‘potential	  conflict	  of	  interest’	  is	  ‘tautologous’.41	  
Some	  survey	  questions	  recognised	  this	  false	  differentiation,	  in	  asking	  practitioners	  to	  indicate	  the	  
factors	  they	  took	  into	  account	  in	  determining	  whether	  to	  act	  where	  a	  ‘potential	  conflict	  of	  interest	  
has	  arisen’.	  Several	  practitioners	  made	  additional	  comments	  on	  this	  issue,	  such	  as	  ‘a	  conflict	  is	  a	  
conflict’,	  inferring	  that	  any	  reference	  to	  ‘potential’	  conflicts	  of	  interest	  was	  meaningless.	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
36	  Rule	  9,	  Avoiding	  a	  Conflict	  of	  Interest	  (where	  practitioners’	  own	  interest	  is	  involved,	  Professional	  Conduct	  and	  Practice	  
Rules	  2005;	  Rule	  12,	  Australian	  Solicitors’	  Conduct	  Rules.	  
37	  Rule	  39.1,	  Professional	  Conduct	  and	  Practice	  Rules	  2005.	  
38	  G	  E	  Dal	  Pont,	  Lawyers’	  Professional	  Responsibility	  (Law	  Book	  Co.,	  4th	  edn,	  2010).	  The	  WA	  Rules	  state	  that	  ‘if	  not	  likely	  to	  
prejudice	  the	  interests	  of	  any	  one	  client’,	  cited	  at	  72.	  
39	  Shapiro,	  above	  n	  28,	  457.	  
40	  C	  Parker	  and	  A	  Evans,	  Inside	  Lawyers’	  Ethics	  (Cambridge	  University	  Press,	  2007)	  160.	  
41	  Ibid	  160,	  quoting	  Justice	  Cummins	  speaking	  at	  an	  ethics	  seminar	  at	  the	  LIV	  on	  28	  February	  2002.	  
	  
	  
38	  
The	  question	  of	  appearances	  arises	  both	  in	  terms	  of	  the	  client’s	  perception	  of	  whether	  a	  conflict	  
exists	  and	  in	  the	  wider	  sense	  of	  the	  general	  public	  seeing	  that	  justice	  is	  done.	  Lay	  understanding	  of	  
conflict	  of	  interest	  tends	  to	  revolve	  around	  financial	  interest	  and	  extra-­‐legal	  notions	  of	  loyalty	  such	  
as	  always	  being	  there	  for	  the	  client	  and	  keeping	  costs	  down.42	  This	  conception	  of	  conflicts	  of	  interest	  
is	  much	  broader	  than	  fiduciary	  loyalty,	  which	  forms	  the	  basis	  for	  the	  rules	  and	  has	  bearing	  on	  this	  
research.	  In	  situations	  where	  there	  may	  technically	  be	  no	  conflict	  (according	  to	  the	  rules)	  there	  may	  
still	  be	  pressure	  on	  a	  lawyer	  not	  to	  continue	  with	  a	  case	  due	  to	  a	  client’s	  perception	  and	  it	  certainly	  
may	  not	  be	  advisable	  to	  do	  so.	  Our	  survey	  results	  were	  quite	  polarised	  as	  to	  whether,	  when	  
determining	  a	  conflict	  of	  interest,	  lawyers	  considered	  ‘client	  perception	  of	  whether	  a	  conflict	  of	  
interest	  exists’	  to	  be	  an	  important	  factor	  (see	  Appendix	  I,	  Question	  22).	  
CLC	  lawyers’	  risk	  management	  guidelines	  make	  reference	  to	  lawyers’	  ‘duty	  to	  the	  court’	  for	  the	  
proper	  administration	  of	  justice.	  This	  duty	  may	  require	  a	  lawyer	  to	  not	  act	  in	  a	  matter	  where	  there	  is	  
a	  perception	  of	  a	  conflict	  of	  interest,	  even	  where	  there	  is	  no	  actual	  conflict	  –	  the	  purpose	  being	  to	  
maintain	  the	  public’s	  faith	  in	  the	  administration	  of	  justice.43	  
In	  the	  Victorian	  jurisdiction,	  the	  requirement	  for	  lawyers	  to	  observe	  their	  duty	  to	  the	  court	  is	  
supported	  by	  the	  judgement	  of	  Brooking	  J	  in	  the	  case	  of	  Spincode44,	  in	  which	  he	  disagreed	  with	  the	  
House	  of	  Lords	  view	  in	  Prince	  Jefri	  Bolkiah45	  that	  the	  potential	  disclosure	  of	  confidential	  information	  
is	  the	  only	  justification	  for	  a	  court	  to	  prevent	  a	  lawyer	  from	  working	  for	  the	  ‘other	  side’.	  Brooking	  
proposed	  that	  the	  court’s	  inherent	  jurisdiction	  over	  lawyers	  as	  officers	  of	  the	  court	  justified	  the	  
court	  taking	  action,	  as	  did	  a	  breach	  of	  the	  duty	  of	  loyalty	  to	  the	  client.46	  
Purpose	  of	  conflict	  of	  interest	  rules	  
The	  Victorian	  Professional	  Conduct	  and	  Practice	  Rules	  2005	  state	  that	  their	  object	  is	  to:	  
ensure	  each	  practitioner:	  
(i) acts	  in	  accordance	  with	  the	  general	  principles	  of	  professional	  conduct;	  
(ii) discharges	  …	  obligations	  in	  relation	  to	  the	  administration	  of	  justice;	  and	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
42	  Dal	  Pont,	  above	  n	  38,	  187.	  Shapiro	  warns	  against	  lawyers	  relying	  on	  client	  perception	  when	  she	  states	  that	  there	  is	  no	  
substitute	  for	  professional	  legal	  input	  and	  that	  clients’	  decision-­‐making	  is	  affected	  by	  financial	  and	  loyalty	  factors	  and	  
simply	  wanting	  to	  get	  a	  matter	  resolved,	  above	  n	  28,	  457.	  
43	  Rule	  6.7.5,	  Risk	  Management	  and	  CLC	  Practice:	  A	  Guide	  for	  Community	  Legal	  Centres	  in	  Delivering	  Legal	  and	  Related	  
Services,	  NACLC.	  
44	  Spincode	  Pty	  Ltd	  v	  Look	  Software	  Pty	  Ltd	  (2001)	  4	  VR	  501.	  
45	  Prince	  Jefri	  Bolkiah	  v	  KPMG	  (Prince	  Jefri)	  [1999]	  2	  AC	  222.	  
46	  R	  Cocks	  and	  E	  Klein,	  ‘Crossing	  Over:	  The	  Blurred	  Lines	  of	  a	  Lawyer’s	  Duty	  of	  Loyalty’	  (2006)	  80	  (11)	  Law	  Institute	  Journal	  
34.	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(iii) supplies	  to	  clients	  legal	  services	  of	  the	  highest	  standard	  unaffected	  by	  self-­‐interest.47	  
A	  Law	  Institute	  Journal	  article,	  ‘Clearing	  the	  Air	  on	  Conflict’,	  describes	  the	  essence	  of	  a	  lawyer’s	  role	  
as	  being	  able	  to	  stand	  in	  the	  shoes	  of	  the	  client	  to	  further	  the	  client’s	  interests.	  They	  cannot,	  
therefore,	  act	  if	  the	  performance	  of	  this	  duty	  is	  inconsistent	  with	  their	  duty	  to	  another	  client	  or	  to	  
their	  own	  interests.48	  	  
A	  practitioner	  must	  also	  ‘serve	  the	  interests	  of	  justice	  and	  comply	  with	  the	  law’,	  including	  by	  not	  
diminishing	  ‘public	  confidence	  in	  the	  legal	  profession’.49	  The	  prioritisation	  of	  a	  solicitor’s	  duty	  to	  the	  
court	  and	  the	  administration	  of	  justice	  over	  the	  duty	  to	  the	  client	  was	  an	  amendment	  to	  the	  
Australian	  Solicitors’	  Conduct	  Rules50	  in	  June	  2011.	  According	  to	  Corbin,	  lawyers	  are	  therefore	  
required	  to	  ‘more	  specifically	  consider	  the	  effect	  of	  their	  advice	  on	  others	  involved	  and	  the	  public	  
more	  generally’.51	  
Respondents	  acknowledged	  the	  importance	  of	  client	  confidence	  in	  both	  the	  justice	  system	  and	  their	  
legal	  representatives.	  In	  answer	  to	  a	  survey	  question	  regarding	  factors	  that	  impact	  on	  their	  capacity	  
to	  provide	  legal	  services,	  more	  than	  two-­‐thirds	  of	  practitioners	  agreed	  that	  ‘losing	  confidence	  in	  the	  
justice	  system’s	  ability	  to	  help	  them’	  and	  ‘clients	  losing	  confidence	  in	  lawyers’	  can	  have	  a	  significant	  
negative	  impact	  on	  their	  capacity	  to	  provide	  services.52	  	  
Asked	  to	  choose	  which	  of	  four	  options	  they	  believed	  to	  be	  the	  dominant	  purpose	  of	  conflict	  of	  
interest	  rules	  for	  their	  legal	  practice,	  just	  over	  half	  (54	  per	  cent)	  of	  survey	  respondents	  selected	  
‘maintaining	  lawyers’	  professional	  duties	  to	  the	  client’.	  The	  next	  highest	  percentage	  (23	  per	  cent)	  
chose	  ‘managing	  risk	  for	  lawyers	  and	  the	  legal	  practice’	  rather	  than	  responses	  that	  are	  arguably	  
more	  aligned	  with	  the	  regulations	  –	  ‘maintaining	  community	  confidence’	  and	  ‘maintaining	  lawyers’	  
duty	  to	  the	  law’.53	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
47	  General	  Principles	  of	  Professional	  Conduct	  (A),	  Professional	  Conduct	  and	  Practice	  Rules	  2005.	  
48	  Ibid.	  
49	  General	  Principles	  of	  Professional	  Conduct	  (B),	  Professional	  Conduct	  and	  Practice	  Rules	  2005.	  
50	  Law	  Council	  of	  Australia,	  June	  2011.	  
51	  L	  Corbin,	  ‘Australian	  Lawyers	  as	  Public	  Citizens’	  (2013)	  16	  (1)	  Legal	  Ethics	  57.	  
52	  61.2	  per	  cent	  and	  64.3	  per	  cent	  respectively.	  A	  higher	  percentage	  (74.5	  per	  cent)	  agreed	  that	  loss	  of	  income	  was	  
significant	  and	  73.8	  per	  cent	  agreed	  that	  having	  to	  send	  clients	  away	  was	  significant	  (see	  Appendix	  I,	  Question	  13).	  
53	  Respondents	  were	  limited	  to	  selecting	  only	  one	  option,	  however,	  when	  they	  may	  have	  felt	  that	  several	  answers	  were	  
possible.	  Additionally,	  the	  question	  was	  asked	  in	  the	  context	  of	  the	  ‘impact	  on	  their	  legal	  practice’	  rather	  than	  being	  aimed	  
at	  eliciting	  a	  more	  general	  response.	  
	  
	  
40	  
	  
Figure	  2	  Rural	  practitioners'	  views	  on	  the	  most	  dominant	  purpose	  of	  conflict	  of	  interest	  rules	  
Some	  writers	  have	  suggested,	  perhaps	  cynically,	  that	  the	  purpose	  of	  conflict	  of	  interest	  rules	  is	  more	  
to	  legitimate	  lawyers	  in	  the	  public	  eye	  than	  to	  effectively	  regulate	  them.54	  Should	  lawyers	  instead	  be	  
simply	  prohibited	  from	  acting	  for	  both	  parties	  in	  any	  situation	  of	  conflict	  of	  interest	  to	  better	  protect	  
clients?	  Such	  rigidity	  could	  lead	  to	  undesirable	  consequences,	  including	  the	  loss	  of	  freedom	  of	  choice	  
for	  clients,	  reduced	  opportunity	  to	  participate	  in	  the	  justice	  system	  and	  reduced	  cost	  efficiencies.55	  	  
A	  discussion	  of	  purposes	  raises	  the	  question	  of	  what	  values	  lie	  behind	  the	  rules.	  Can	  a	  client,	  for	  
example,	  feel	  confident	  that	  they	  can	  fully	  inform	  their	  lawyer?	  Parker	  and	  Evans	  think	  the	  values	  
relate	  more	  to	  business	  efficacy	  and	  that	  the	  rules	  do	  not	  reflect	  reality.56	  Abel	  considers	  that	  the	  
rules	  only	  obscure	  the	  issues	  and	  are	  too	  open	  to	  lawyers’	  discretion.	  They	  can,	  for	  example,	  
‘privilege	  client	  loyalty	  over	  moral	  action’.57	  In	  other	  words,	  a	  lawyer	  may	  feel	  pressured	  to	  satisfy	  a	  
client’s	  wish	  that	  they	  continue	  to	  act	  for	  them	  despite	  the	  fact	  that	  the	  lawyer	  (or	  their	  practice)	  
has	  acted	  for	  both	  this	  client	  and	  their	  adversary	  in	  the	  past,	  or	  that	  the	  lawyer	  is	  acting	  for	  more	  
than	  one	  party	  in	  the	  dispute,	  which,	  even	  with	  client	  consent,	  may	  involve	  the	  lawyer	  acting	  in	  a	  
manner	  that	  is	  not	  sufficiently	  protective	  of	  the	  client.58	  
Does	  the	  context	  of	  rural	  and	  regional	  practice	  require	  a	  review	  of	  the	  rules?	  Are	  the	  rules	  still	  
suitable	  for	  legal	  practice	  anyway,	  given	  the	  changes	  in	  the	  profession	  that	  have	  occurred	  in	  recent	  
decades?	  Clients	  hold	  the	  balance	  of	  power,	  suggests	  Shapiro,	  and	  as	  a	  result	  lawyers	  should	  be	  able	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
54	  L	  C	  Levin	  and	  L	  Mather	  (eds)	  Lawyers	  in	  Practice:	  Ethical	  Decision-­‐making	  in	  Context,	  2012,	  49.	  
55	  Anonymous,	  ‘Clearing	  the	  Air	  on	  Conflict’	  (1986)	  60	  Law	  Institute	  Journal	  780.	  
56	  Parker	  and	  Evans,	  above	  n	  40,	  161.	  
57	  S	  D	  Carle	  (ed.),	  Lawyers’	  Ethics	  and	  the	  Pursuit	  of	  Social	  Justice:	  A	  Critical	  Reader	  (New	  York	  University	  Press,	  2005)	  24;	  
Shapiro	  has	  noted	  that	  client	  relations	  often	  ‘trump	  ethical	  rules’,	  Shapiro,	  above	  n	  28,	  454.	  
58	  See	  Rules	  4	  and	  8,	  Professional	  Conduct	  and	  Practice	  Rules	  2005;	  Rules	  10	  and	  11,	  Australian	  Solicitors’	  Conduct	  Rules	  
2011.	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to	  opt	  out	  of	  the	  mandatory	  fiduciary	  rules	  and	  negotiate	  their	  own.59	  Her	  view	  is	  in	  line	  with	  the	  
shift	  in	  solicitor	  regulation	  in	  the	  UK	  towards	  outcomes-­‐focused	  practice	  rules,	  away	  from	  the	  earlier	  
focus	  on	  a	  more	  prescriptive,	  consumer	  orientation.60	  
Surveyed	  practitioners	  clearly	  supported	  consideration	  of	  their	  specific	  rural	  and	  regional	  
circumstances	  in	  any	  review	  of	  the	  rules.	  Eighty-­‐seven	  per	  cent	  of	  those	  surveyed	  agreed	  or	  slightly	  
agreed	  that	  ‘the	  circumstances	  of	  rural	  and	  regional	  practitioners	  require	  greater	  consideration	  
when	  developing	  professional	  rules	  in	  relation	  to	  conflict	  of	  interest’.	  	  
	  
Figure	  3	  Rural	  and	  regional	  practice	  circumstances	  require	  greater	  consideration	  
Notably,	  87	  per	  cent	  of	  respondents	  agreed	  that	  ‘greater	  consideration’	  needs	  to	  be	  given	  to	  rural	  
and	  regional	  circumstances	  and	  40	  per	  cent	  believed	  that	  a	  ‘review	  of	  the	  rules/guidelines	  with	  
consideration	  of	  rural	  and	  regional	  circumstances’	  would	  produce	  large	  improvements	  in	  the	  way	  
conflict	  of	  interest	  is	  currently	  dealt	  with.	  Of	  all	  the	  suggested	  improvements	  identified	  in	  the	  survey	  
findings	  (and	  informed	  by	  the	  interviews),	  the	  view	  that	  such	  a	  review	  of	  the	  rules	  would	  lead	  to	  a	  
large	  improvement	  in	  how	  conflict	  of	  interest	  is	  dealt	  with	  garnered	  the	  most	  support	  from	  the	  
participants	  (see	  Appendix	  I,	  Questions	  29	  and	  30).	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
59	  Shapiro,	  above	  n	  28,	  460.	  
60	  A	  Hopper	  and	  G	  Treverton-­‐Jones,	  Outcomes-­‐Focussed	  Regulation:	  A	  Practical	  Guide,	  2011,	  The	  Law	  Society,	  3.	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Figure	  4	  Will	  rules	  that	  consider	  rural	  and	  regional	  circumstances	  improve	  the	  way	  conflict	  of	  interest	  is	  currently	  dealt	  
with	  in	  rural	  and	  regional	  legal	  practices?	  
Summary	  
This	  section	  has	  described	  the	  most	  common	  forms	  of	  conflict	  of	  interest	  which	  arose	  for	  the	  
respondents	  to	  this	  research,	  the	  rules	  practitioners	  are	  required	  to	  follow	  and	  the	  purpose	  of	  these	  
rules.	  The	  Victorian	  Professional	  Conduct	  and	  Practice	  Rules	  and	  the	  principles	  that	  underlie	  them	  
allow	  practitioners	  to	  actively	  interpret	  and	  apply	  the	  rules.61	  The	  interview	  and	  survey	  results,	  for	  
example,	  indicate	  that	  legal	  practitioners	  consider	  factors	  such	  as	  client	  perception	  and	  the	  
importance	  of	  maintaining	  clients’	  confidence	  when	  assessing	  how	  to	  respond	  to	  a	  ‘potential’	  
conflict	  situation.	  	  
Questioning	  what	  we	  want	  regulation	  to	  do	  introduces	  the	  idea	  that	  it	  is	  also	  necessary	  to	  consider	  
the	  values	  underlying	  the	  rules.	  Black	  observes,	  however,	  that	  this	  can	  be	  ‘unsettling’	  as	  it	  challenges	  
accepted	  understandings	  of	  where	  the	  ‘forces	  of	  legitimacy,	  authority	  or	  power	  are	  located’.62	  For	  
example,	  she	  discusses	  the	  interdependencies	  in	  the	  processes	  of	  regulation	  and	  recognises	  that	  
attitudes	  to	  compliance	  can	  affect	  outcomes.63	  In	  other	  words,	  the	  professional	  judgement	  a	  legal	  
practitioner	  brings	  to	  interpreting	  and	  applying	  the	  rules	  will	  clearly	  have	  an	  impact.	  Given	  that	  
practitioners	  are	  asking	  for	  the	  context	  of	  their	  practice	  to	  be	  recognised	  and	  that	  this	  research	  
suggests	  that	  rural	  and	  regional	  lawyers	  have	  a	  different	  approach	  to	  conflicts	  of	  interest,	  there	  is	  
both	  practical	  and	  theoretical	  support	  for	  acknowledging	  the	  realities	  of	  their	  practice.	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
61	  The	  Law	  Council	  of	  Australia’s	  Australian	  Solicitors’	  Conduct	  Rules	  and	  Commentary	  states	  that	  these	  rules	  ‘are	  intended	  
to	  provide	  a	  uniform	  set	  of	  professional	  and	  ethical	  principles	  governing	  the	  conduct	  of	  Australian	  solicitors	  in	  their	  
interactions’	  and	  ‘to	  assist	  solicitors	  to	  act	  ethically	  and	  in	  accordance	  with	  the	  principles	  of	  professional	  conduct’,	  Law	  
Council	  of	  Australia,	  Australian	  Solicitors’	  Conduct	  Rules	  2011	  and	  Commentary,	  August	  2013.	  
62	  Black	  J,	  ‘Critical	  Reflections	  on	  Regulation’	  (2002)	  27	  Australian	  Journal	  of	  Legal	  Philosophy,	  35.	  	  
63	  Ibid,	  6.	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The	  importance	  of	  context	  
Introduction	  
A	  greater	  prevalence	  of	  conflict	  of	  interest	  has	  been	  noted	  since	  the	  1980s,	  attributed	  to	  societal	  
change	  and	  an	  evolving	  legal	  profession	  including	  factors	  such	  as:	  
• size	  and	  structure	  of	  law	  firms,	  including	  firm	  amalgamation	  and	  branch	  offices	  
• lawyer	  mobility	  
• client	  expectations	  (affected	  by	  post-­‐1980s	  consumerism	  which	  has	  contributed	  towards	  a	  
higher	  demand	  for	  services	  and	  for	  better	  services	  at	  cheaper	  prices)	  
• specialisation	  
• outsourcing	  
• technology.64	  	  
The	  impact	  of	  conflicts	  of	  interest	  is	  compounded	  for	  rural	  and	  regional	  legal	  practices	  and	  their	  
clients	  by	  the	  diminishing	  ratio	  of	  lawyers	  to	  clients,	  the	  geographic	  distances	  clients	  must	  travel	  to	  
access	  legal	  assistance	  and	  the	  loss	  of	  opportunities	  to	  be	  served	  by	  lawyers	  who	  possess	  local	  
knowledge:	  
In	  small	  towns	  with	  a	  very	  small	  number	  of	  private	  lawyers,	  conflict	  of	  interest	  and	  concern	  about	  
anonymity	  are	  significant	  issues	  that	  result	  in	  many	  people	  travelling	  ...	  to	  access	  a	  private	  lawyer.65	  
Legal	  professional	  practice	  has	  become	  increasingly	  strict	  in	  its	  dealings	  with	  conflicts	  of	  interest.	  
Whereas	  in	  the	  past	  a	  practitioner	  might	  more	  commonly	  act	  for	  a	  family,	  this	  is	  now	  less	  
acceptable,	  given	  that	  families	  can	  sometimes	  be	  ‘uncomfortable	  places’66.	  Some	  older	  practitioners	  
are	  having	  trouble	  with	  these	  changes	  and	  this	  has	  led	  to	  the	  development	  of	  an	  age	  or	  seniority	  
differentiation	  between	  legal	  practitioners.67	  The	  findings	  of	  our	  interviews	  and	  surveys	  give	  some	  
support	  to	  this	  assertion.	  More	  senior	  lawyers	  made	  reference	  to	  these	  changes	  and	  some	  less	  
senior	  lawyers	  complained	  of	  instances	  where,	  in	  their	  view,	  older	  lawyers	  acted	  for	  old	  clients	  when	  
strict	  adherence	  to	  the	  rules	  required	  them	  to	  be	  referred	  out.	  	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
64	  Levin	  and	  Mather,	  above	  n	  54,	  414–17.	  
65	  Access	  to	  Justice	  in	  the	  Goulburn	  Valley:	  Responding	  to	  the	  Unmet	  Legal	  Need	  through	  Community	  Legal	  Services,	  
Discussion	  paper,	  Uniting	  Care:	  Cutting	  Edge	  and	  Advocacy	  and	  Rights	  Centre	  Limited,	  October,	  2008,	  cited	  in	  Simon	  Rice,	  
‘Access	  to	  a	  Lawyer	  in	  Rural	  Australia:	  Thoughts	  on	  the	  Evidence	  We	  Need’	  (2011)	  16(1)	  Deakin	  Law	  Review	  13,	  23.	  
66	  Shapiro,	  above	  n	  28,	  82.	  She	  is	  referring	  to	  the	  veil	  of	  privacy	  previously	  assumed	  regarding	  domestic	  matters,	  which,	  
when	  lifted	  can	  reveal	  a	  web	  of	  complex	  and	  sometimes	  abusive	  family	  relationships.	  
67	  Ibid.	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One	  practitioner	  said:	  
The	  older	  lawyers	  don’t	  like	  to	  see	  a	  ‘family’	  client	  leave	  the	  firm.	  
Several	  interviewees	  called	  for	  lawyers	  to	  be	  ‘more	  vigilant’	  about	  conflicts	  of	  interest68,	  inferring	  
that	  more	  care	  needed	  to	  be	  taken	  in	  the	  assessment	  of	  conflicts	  of	  interest.	  	  
Some	  writers	  argue	  that	  something	  has	  been	  lost	  in	  this	  new	  order	  –	  specifically,	  that	  client	  choice	  is	  
more	  limited,	  legal	  representation	  is	  denied,	  disputes	  can	  be	  escalated	  and	  conflict	  can	  be	  used	  for	  
strategic	  advantage.69	  	  
Practitioners	  interviewed	  referred	  to	  the	  practice	  of	  lawyers	  raising	  conflict	  of	  interest	  to	  ‘scare	  off’	  
the	  opposition,	  as	  well	  as	  the	  practice	  of	  one	  party	  visiting	  every	  law	  firm	  in	  town	  to	  ‘conflict	  out’	  the	  
other	  party	  so	  that	  the	  latter	  is	  unable	  to	  see	  a	  lawyer	  locally.	  Surveyed	  lawyers	  were	  asked	  whether	  
they	  agreed	  or	  disagreed	  with	  the	  statement	  ‘Conflict	  of	  interest	  is	  often	  used	  as	  a	  strategy	  to	  
weaken	  the	  other	  party’s	  case.’	  Thirty-­‐two	  per	  cent	  of	  respondents	  agreed,	  40	  per	  cent	  disagreed	  
and	  28	  per	  cent	  were	  undecided.	  More	  experienced	  practitioners	  (with	  more	  than	  20	  years’	  
experience)	  were	  much	  more	  likely	  to	  agree	  than	  those	  with	  less	  experience	  (42	  per	  cent	  versus	  21	  
per	  cent).70	  
Levin	  and	  Mather	  ask	  whether	  an	  increased	  focus	  on	  risk	  management	  has	  reduced	  lawyers’	  
‘appreciation	  of	  the	  moral	  choices’	  they	  face	  and	  undermined	  ‘the	  classical	  norms	  of	  fraternity	  and	  
community’.71	  Practitioners	  are	  arguably	  less	  able	  to	  respond	  to	  individual	  circumstances	  due	  to	  a	  
greater	  reliance	  on	  prescriptive	  rules	  and	  risk	  management.	  This	  may	  have	  a	  greater	  impact	  on	  rural	  
and	  regional	  lawyers	  who	  are	  arguably	  more	  likely	  to	  draw	  on	  ‘practical	  wisdom’	  and	  ‘good	  
judgement’.72	  
Legal	  practitioners	  interviewed	  expressed	  their	  frustration	  in	  having	  to	  refer	  longstanding	  clients	  
away,	  stating	  that	  some	  clients	  did	  not	  really	  understand	  why	  they	  needed	  to	  find	  another	  lawyer	  
and	  had	  difficulty	  finding	  one	  locally.	  The	  survey	  also	  sought	  responses	  in	  relation	  to	  factors	  that	  had	  
a	  ‘significant	  impact’	  on	  practitioners’	  capacity	  to	  provide	  services,	  and	  revealed	  similar	  outcomes	  to	  
the	  interview	  findings.	  Factors	  such	  as	  ‘clients	  don’t	  understand	  why	  I	  am	  unable	  to	  act	  for	  them’	  
and	  ‘I	  have	  to	  send	  clients	  away	  who	  I	  have	  built	  up	  a	  strong	  relationship	  with	  over	  time’	  were	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
68	  55	  per	  cent	  of	  survey	  respondents	  agreed	  that	  lawyers	  needed	  to	  be	  more	  vigilant.	  	  
69	  Shapiro,	  above	  n	  28,	  457.	  
70	  See	  below	  (p.	  64)	  for	  further	  discussion	  on	  the	  impact	  of	  seniority	  on	  approaches	  to	  conflicts	  of	  interest.	  
71	  Levin	  and	  Mather,	  above	  n	  54,	  55.	  
72	  Rural	  and	  Regional	  Education	  Network,	  Rethinking	  the	  Law	  Curriculum:	  Preparing	  Law	  Graduates	  for	  Practice	  in	  Rural	  
and	  Regional	  Australia,	  available	  from	  http://www.une.edu.au/law/downloads/rrlen.pdf.	  
	  
	  
45	  
considered	  to	  have	  a	  significant	  impact	  by	  68	  per	  cent	  and	  73	  per	  cent	  of	  surveyed	  practitioners,	  
respectively	  (see	  Appendix	  I,	  Question	  13).	  	  
One	  respondent	  stated:	  
	   It’s	  very	  sad	  to	  build	  up	  client	  confidence	  then	  lose	  them.	  
The	  difference	  context	  can	  make	  
Edmonds	  queries	  how	  determinative	  the	  ‘objective	  realities’	  of	  a	  situation	  are	  in	  a	  lawyer’s	  decision	  
to	  accommodate	  a	  client	  –	  that	  is,	  to	  act	  for	  a	  client	  in	  a	  situation	  where	  there	  may	  be	  a	  conflict	  of	  
interest.73	  Lawyers	  have	  different	  and	  competing	  visions	  and	  values	  which	  may	  impact	  on	  their	  
decision,	  such	  as	  fiduciary	  and	  economic	  foci.	  Levin	  and	  Mather	  pose	  the	  question:	  will	  a	  lawyer	  
avoid	  any	  possibility	  of	  conflict	  with	  the	  ‘interests	  of	  those	  whom	  he	  is	  bound	  to	  protect’74	  or	  act	  
according	  to	  norms	  of	  ‘fairness	  or	  economic	  and	  organisational	  requirements’?75	  	  
The	  equivocal	  survey	  responses	  of	  legal	  practitioners	  when	  asked	  about	  the	  ‘dominant	  purpose	  of	  
conflict	  of	  interest	  rules	  for	  their	  legal	  practice’	  offer	  no	  clear	  guidance	  for	  addressing	  Levin	  and	  
Mather’s	  question.	  As	  shown	  in	  Figure	  2	  in	  the	  previous	  section,	  while	  more	  than	  half	  (54	  per	  cent)	  
selected	  ‘maintaining	  lawyers’	  professional	  duties	  to	  client’,	  nearly	  one	  quarter	  (23	  per	  cent)	  focused	  
on	  the	  risk	  factors	  for	  their	  practice,	  and	  a	  further	  16	  per	  cent	  selected	  ‘maintaining	  lawyers’	  duty	  to	  
the	  law’.	  	  
Research	  into	  rural	  legal	  practice	  has	  revealed	  that	  country	  lawyers	  show	  the	  effects	  of	  geographical	  
context	  and	  local	  norms	  and	  values,	  and	  respond	  to	  their	  environment	  by	  demonstrating	  greater	  
trust,	  courtesy	  and	  cooperation	  in	  their	  practice	  compared	  to	  their	  metropolitan	  lawyers.76	  A	  more	  
entrepreneurial	  style	  is	  said	  to	  be	  evident	  in	  country	  legal	  practice	  and	  clients	  expect	  solutions	  
rather	  than	  adversarial	  processes.77	  	  
Economides	  questions	  assumptions	  of	  legal	  theory,	  education	  and	  practice	  and	  invites	  a	  different	  
approach	  for	  rural,	  regional	  and	  remote	  settings:	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
73	  C	  Edmonds,	  ‘Trusting	  Lawyers	  with	  Confidences:	  Conflicting	  Realities	  (A	  Review	  of	  the	  Test	  and	  Principles	  Applying	  to	  
Lawyers'	  Conflicts	  of	  Interests)’	  (1997)	  16	  Australian	  Bar	  Review	  222.	  
74	  Ipp	  J	  speaking	  of	  fiduciary	  responsibilities,	  Mallesons	  Stephen	  Jaques	  v	  KPMG	  Peat	  Marwick	  (1990)	  4	  WAR	  357,	  362.	  
75	  Levin	  and	  Mather,	  above	  n	  54,	  367–9.	  
76	  Levin	  and	  Mather,	  above	  n	  54,	  4;	  D	  B	  Landon,	  Country	  Lawyers:	  Impact	  of	  Context	  on	  Professional	  Practice	  (Praeger	  
Publications,	  1990)	  17.	  
77	  Landon,	  ibid	  49.	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Remote,	  rural	  and	  regional	  contexts	  are	  fundamentally	  different	  to	  metropolitan	  ones,	  and	  this	  
affects	  what	  is	  considered	  important	  in	  terms	  of	  interactions	  with	  the	  law	  and,	  consequently,	  what	  is	  
expected	  of	  the	  law.78	  
Some	  lawyers	  challenge	  the	  pressure	  placed	  upon	  them	  to	  not	  act	  for	  different	  parties	  in	  the	  same	  
matter,	  claiming	  that	  clients	  generally	  have	  an	  ‘economic	  agenda’.	  ‘Their	  aim	  is	  to	  move	  quickly	  
rather	  than	  to	  look	  for	  a	  conflict	  situation’,	  wrote	  a	  Gippsland	  lawyer	  who	  also	  advocated	  for	  the	  
right	  of	  people	  to	  choose	  their	  lawyer	  as	  an	  important	  public	  freedom.79	  An	  interviewed	  practitioner	  
said:	  
	   All	  parties	  are	  wanting	  to	  do	  is	  settle	  up.	  
The	  geographical	  and	  professional	  isolation	  felt	  by	  regional	  and	  rural	  practitioners	  limits	  their	  ability	  
to	  network,	  develop	  effective	  working	  relationships	  and	  keep	  up	  with	  professional	  training	  needs.80	  
Other	  researchers	  have	  cautioned	  being	  too	  general	  about	  rural	  culture	  given	  the	  heterogeneity	  in	  
and	  between	  rural	  communities.81	  
Surveyed	  lawyers	  in	  more	  remote	  rural	  and	  regional	  Victoria	  reveal	  they	  frequently	  have	  five	  or	  
more	  primary	  areas	  of	  practice.	  This	  research	  did	  not	  reveal	  to	  what	  extent	  this	  is	  due	  to	  community	  
demand	  or	  whether	  it	  is	  more	  a	  reflection	  of	  what	  it	  takes	  to	  keep	  a	  remote	  practice	  viable.	  
Respondents,	  nevertheless,	  appear	  not	  only	  to	  have	  particular	  pressures	  on	  them	  and	  difficulties	  to	  
overcome,	  but	  also	  need	  to	  develop	  particular	  skills	  and	  capacities	  in	  order	  to	  provide	  the	  services	  
their	  communities	  require.	  
In	  reference	  to	  the	  value	  of	  local	  legal	  service	  provision	  for	  clients,	  one	  practitioner	  noted:	  
	   Experience,	  local	  knowledge	  and	  historical	  connection	  are	  significant.	  
Legal	  practitioners	  who	  have	  worked	  in	  rural	  and	  regional	  areas	  exclusively,	  are	  more	  likely	  to	  
discuss	  with	  colleagues	  ‘how	  to	  determine	  whether	  to	  continue	  providing	  legal	  services	  to	  a	  client	  
when	  a	  conflict	  of	  interest	  arises’	  (20	  per	  cent	  selected	  ‘always’,	  compared	  to	  5	  per	  cent	  for	  those	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
78	  Economides,	  K,	  ‘Centre-­‐Periphery	  Tensions	  in	  Legal	  Theory	  and	  Practice:	  Can	  Law	  and	  Lawyers	  Resist	  Urban	  
Imperialism?’,	  (2012)	  International	  Journal	  of	  Rural	  Law	  and	  Policy,	  Special	  Edition,	  Papers	  and	  Abstracts	  from	  the	  Second	  
National	  Rural	  and	  Regional	  Law	  and	  Justice	  Conference.	  He	  also	  makes	  the	  point	  that	  ‘remote’	  is	  different	  to	  ‘rural’	  which	  
in	  turn	  differs	  from	  ‘regional’	  and	  that	  it	  might	  be	  argued	  that	  metropolitan	  legal	  systems	  may	  not	  deal	  well	  with	  rural,	  
regional	  and	  rural	  as	  a	  group	  nor	  with	  the	  ‘diversity	  of	  conditions	  and	  experience	  that	  exist’	  within	  these	  communities.	  
79	  Anonymous	  member	  of	  Gippsland	  Rural	  Law	  Association,	  ‘Country	  Practitioners	  Say	  Conflict	  of	  Interest	  Would	  Put	  All	  
Dealings	  on	  an	  Adversarial	  Basis’	  (1984)	  58	  Law	  Institute	  Journal	  	  48.	  
80	  J	  Giddings,	  B	  Hook	  and	  J	  Nielsen,	  ‘Legal	  Services	  in	  Rural	  Communities:	  Issues	  for	  Clients	  and	  Lawyers’	  (April	  2001)	  26(2)	  
Alternative	  Law	  Journal,	  57.	  
81	  Mark	  Blacksell	  et	  al.,	  ‘Legal	  Services	  in	  Rural	  Areas:	  Problems	  of	  Access	  and	  Local	  Need’	  (1988)	  12(1)	  Progress	  in	  Human	  
Geography	  47,	  53,	  cited	  in	  S	  Rice,	  above	  n	  65,	  19.	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with	  capital	  city	  experience).	  This	  may	  reflect	  a	  more	  collegial	  approach	  to	  practice	  in	  rural	  and	  
regional	  areas,	  which	  some	  of	  the	  interview	  findings	  supported.	  For	  example:	  
	  
We	  regularly	  refer	  and	  receive	  referrals....	  The	  firms	  are	  cooperative....	  It’s	  not	  a	  problem.	  
	  
We	  use	  our	  networks.	  
	  
[It’s	  a]	  less	  dog-­‐eat-­‐dog	  mentality	  in	  rural	  areas	  …	  collegiality	  [is	  more	  the	  norm].	  
	  
We	  discuss	  with	  colleagues....	  [We]	  have	  a	  very	  collegial	  approach.	  
	  
The	  survey	  results	  regarding	  ‘collegiality’	  as	  demonstrated	  through	  referrals	  are	  discussed	  below	  in	  
the	  section	  on	  ‘What	  lawyers	  do:	  managing	  conflicts	  of	  interest’	  on	  p.	  53.	  
A	  discussion	  of	  context	  must	  also	  consider	  the	  area	  of	  law	  involved.	  For	  example,	  a	  lawyer	  dealing	  
with	  family	  law	  matters	  may	  be	  (and	  is	  required	  to	  be)	  more	  cautious	  in	  relation	  to	  conflict	  of	  
interest.82	  The	  interview	  and	  survey	  responses	  revealed	  that	  legal	  practitioners	  considered	  that	  the	  
likelihood	  of	  a	  conflict	  of	  interest	  occurring	  was	  greater	  in	  the	  areas	  of	  family	  law,	  family	  violence,	  
child	  protection	  and	  conveyancing.83	  Practitioners	  who	  selected	  family	  law	  as	  a	  primary	  area	  of	  
practice	  were	  more	  likely	  to	  ‘refer	  to	  firm/organisation	  policy/guidelines’	  on	  conflict	  of	  interest.84	  	  
This	  approach	  is	  consistent	  with	  the	  intent	  of	  the	  outcomes-­‐focused	  Solicitor’s	  Regulation	  Authority	  
(SRA)	  rules	  introduced	  in	  the	  UK	  in	  2011.	  In	  contrast	  to	  the	  previous	  British	  code,	  which	  came	  to	  be	  
seen	  as	  overly	  detailed	  and	  prescriptive,	  under	  the	  SRA	  solicitors	  have	  to	  ‘become	  used	  to	  principles,	  
outcomes	  and	  indicative	  behaviours’85	  –	  such	  ‘behaviours’	  refer	  to	  acting	  in	  ways	  that	  demonstrate	  
they	  are	  achieving	  outcomes	  and	  complying	  with	  principles,	  such	  as	  training	  employees	  and	  
managers	  to	  identify	  and	  assess	  potential	  conflicts	  of	  interest.	  Under	  the	  new	  code,	  greater	  weight	  is	  
placed	  on	  the	  ‘duty	  of	  individual	  solicitors	  to	  exercise	  their	  judgement	  and	  put	  into	  practice	  their	  
commitment	  to	  professional	  ethics	  consistent	  with	  the	  principles	  articulated	  by	  the	  code’.86	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
82	  Note	  that	  in	  2012	  the	  LIV	  circulated	  a	  guide	  on	  family	  law	  and	  the	  higher	  degree	  of	  care	  that	  needs	  to	  be	  taken	  regarding	  
conflicts	  of	  interest	  in	  family	  law	  matters.	  
83	  More	  remote	  practitioners,	  however,	  considered	  that	  the	  likelihood	  of	  conflict	  of	  interest	  occurring	  in	  certain	  areas	  of	  
practice,	  including	  family	  violence	  and	  child	  protection,	  was	  smaller	  compared	  to	  less	  remote	  practitioners.	  See	  p.	  66	  for	  
other	  responses	  indicating	  how	  remoteness	  affects	  practitioners’	  approach	  to	  conflicts	  of	  interest.	  
84	  38	  per	  cent	  stated	  that	  they	  ‘always’	  referred	  to	  firm/organisation	  policy/guidelines.	  
85	  A	  Hopper	  and	  G	  Treverton-­‐Jones,	  above	  n	  60,	  viii.	  	  
86	  Ibid,	  vii.	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Practitioner	  and	  remoteness	  context	  
A	  legal	  practitioner’s	  degree	  of	  ‘remoteness’	  was	  found	  to	  have	  a	  bearing	  on	  their	  perceptions	  and	  
practice	  in	  relation	  to	  conflicts	  of	  interest.	  The	  survey	  responses	  from	  the	  more	  remote	  practitioners	  
also	  appear	  to	  be	  at	  odds	  with	  the	  common	  understanding	  of	  the	  difficulties	  associated	  with	  conflict	  
of	  interest	  and	  were	  often	  inconsistent	  with	  their	  responses	  to	  other	  questions.	  For	  example,	  the	  
more	  ‘remote’	  the	  practitioner,	  the	  more	  likely	  they	  were	  to:	  
• agree	  that	  conflicts	  of	  interest	  have	  a	  significant	  impact	  on	  their	  capacity	  to	  provide	  
services	  because	  of	  the	  resultant	  loss	  of	  income	  (see	  Appendix	  I,	  Section	  B[1])	  
• have	  five	  or	  more	  areas	  of	  primary	  practice	  (see	  Appendix	  I,	  Section	  B[2])	  
• consider	  that	  the	  long-­‐term	  relationship	  with	  a	  client	  is	  an	  important	  factor	  (see	  Appendix	  
I,	  Section	  B[3])	  
• consider	  that	  the	  likelihood	  of	  a	  formal	  complaint	  being	  made	  against	  them	  is	  important	  
(see	  Appendix	  I,	  Section	  B[4])	  	  
• consider	  that	  they	  were	  sufficiently	  informed	  about	  conflicts	  of	  interest	  (see	  Appendix	  I,	  
Section	  B[5])	  –	  but	  note	  that	  79	  per	  cent	  of	  all	  respondents	  considered	  they	  were	  
sufficiently	  informed	  
• consider	  that	  no	  or	  little	  improvement	  in	  how	  conflicts	  are	  dealt	  would	  result	  from	  any	  of	  
the	  suggestions	  offered	  (see	  Appendix	  I,	  Section	  B[6]).	  
The	  survey	  responses	  also	  showed	  that	  more	  remote	  practitioners	  considered	  that	  the	  likelihood	  of	  
conflict	  of	  interest	  occurring	  in	  certain	  areas	  of	  practice	  (family	  violence,	  child	  protection	  and	  
criminal	  law)	  was	  smaller,	  compared	  with	  the	  responses	  of	  less	  remote	  practitioners	  (see	  Appendix	  I,	  
Section	  B[7]).	  This	  result,	  alongside	  the	  finding	  that	  more	  remote	  practitioners	  were	  found	  to	  be	  less	  
likely	  to	  decline	  to	  act	  ‘when	  a	  potential	  conflict	  of	  interest	  arises’	  (see	  Appendix	  I,	  Section	  B[8]),	  
raises	  concerns	  about	  these	  lawyers’	  approach	  to	  conflicts	  of	  interest.	  Are	  they	  able	  to	  negotiate	  
more	  easily?	  Are	  they	  less	  aware	  of	  conflict	  of	  interest	  rules?	  Are	  they	  subject	  to	  different	  
pressures?	  Is	  there	  something	  unique	  to	  rural	  and	  regional	  practice	  that	  leads	  to	  the	  development	  of	  
a	  particular	  expertise	  that	  helps	  them	  to	  deal	  with	  these	  matters?	  The	  impact	  of	  geographical	  
context	  has	  been	  discussed	  above.	  Additionally,	  the	  section	  on	  ‘What	  lawyers	  do:	  managing	  conflicts	  
of	  interest’	  on	  p.	  53	  below	  develops	  this	  analysis	  and	  suggests,	  for	  example,	  that	  the	  confidence	  
more	  remote	  lawyers	  express	  in	  dealing	  with	  conflicts	  of	  interest	  is	  not	  justified.	  	  
It	  is	  worth	  noting	  that	  no	  correlation	  was	  found	  between	  years	  of	  experience	  and	  remoteness	  and	  so	  
any	  assumption	  that	  more	  remote	  practitioners	  tend	  to	  be	  more	  senior	  is	  not	  supported.	  Therefore,	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the	  results	  that	  suggest	  a	  particular	  approach	  by	  more	  remote	  practitioners	  does	  not	  infer	  a	  similar	  
behaviour	  by	  more	  senior	  practitioners	  and	  vice	  versa.	  	  
The	  survey	  questions	  did	  not	  seek	  to	  identify	  the	  types	  of	  conflict	  of	  interest	  with	  which	  practitioners	  
had	  more	  difficulty.	  This,	  however,	  might	  be	  a	  useful	  subject	  for	  future	  research,	  or	  something	  to	  be	  
explored	  by	  the	  LIV	  or	  the	  LSC	  through	  their	  education	  and	  training	  roles.	  
Recommendation	  
That	  research	  be	  undertaken	  into	  the	  types	  of	  conflicts	  of	  interest	  that	  legal	  practitioners	  are	  
having	  difficulty	  with	  and	  those	  that,	  despite	  the	  rules,	  tend	  to	  attract	  differing	  approaches.	  
Private	  and	  legal	  assistance	  service	  sector	  context	  
The	  survey	  responses	  show	  some	  differences	  in	  practice	  contexts,	  for	  example,	  between	  VLA/CLC	  
and	  private	  practitioners.87	  	  
The	  responses	  of	  VLA	  and	  CLC	  practitioners	  together	  presented	  an	  interesting	  point	  of	  comparison	  
with	  those	  of	  practitioners	  working	  within	  the	  private	  sector.	  The	  number	  of	  VLA	  and	  CLC	  
respondents,	  however,	  was	  too	  small	  to	  allow	  the	  researchers	  to	  draw	  accurate	  or	  representative	  
conclusions	  about	  any	  differences	  between	  these	  groups	  of	  non-­‐private	  legal	  practitioners.	  For	  this	  
reason,	  the	  results	  for	  these	  two	  groups	  are	  reported	  together	  rather	  than	  separately.	  	  
VLA/CLC	  practitioners	  more	  often	  have	  intake	  staff	  who	  make	  an	  initial	  assessment	  of	  conflict	  of	  
interest.	  When	  asked	  about	  how	  often	  intake	  staff	  make	  such	  assessments,	  75	  per	  cent	  of	  VLA/CLC	  
lawyers	  indicated	  ‘always’	  or	  ‘very	  often’,	  compared	  to	  39.6	  per	  cent	  of	  private	  practitioners.	  (See	  
Appendix	  I,	  Question	  18,	  for	  results	  that	  compare	  VLA	  and	  CLC	  responses	  to	  those	  of	  private	  
practitioners	  both	  as	  combined	  and	  separate	  entities.)	  VLA/CLC	  practitioners	  far	  more	  often	  refer	  to	  
firm/organisation	  policy	  in	  dealing	  with	  conflicts	  of	  interest.	  When	  asked,	  ‘How	  do	  you	  determine	  
whether	  to	  continue	  providing	  legal	  services	  to	  a	  client	  when	  a	  question	  of	  conflict	  arises?’,	  75	  per	  
cent	  of	  VLA/CLC	  lawyers	  indicated	  that	  they	  ‘always’	  or	  ‘very	  often’	  referred	  to	  ‘firm/organisation	  
policy/guidelines’,	  compared	  to	  22.5	  per	  cent	  of	  private	  practitioners	  (see	  Appendix	  I,	  Question	  20).	  
Concern	  around	  preserving	  long-­‐term	  relationships	  with	  clients	  was	  one	  of	  the	  factors	  offered	  to	  
respondents	  when	  asked,	  ‘How	  important	  are	  the	  following	  when	  deciding	  whether	  to	  continue	  to	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
87	  All	  tables	  of	  percentages	  comparing	  VLA/CLC	  practitioners	  to	  private	  practitioners	  need	  to	  be	  considered	  as	  indicating	  no	  
more	  than	  a	  clear	  or	  obvious	  trend	  towards	  what	  is	  stated,	  albeit	  a	  strong	  indication	  in	  many	  instances.	  The	  figures	  cannot	  
be	  said	  to	  be	  statistically	  significant	  because	  the	  numbers	  of	  VLA/CLC	  lawyers	  in	  the	  sample	  were	  too	  small	  (see	  the	  
‘Objectives	  and	  method’	  section).	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act	  for	  a	  client	  where	  a	  potential	  conflict	  of	  interest	  has	  arisen?’.	  Private	  practitioners	  indicated	  that	  
they	  considered	  this	  factor	  more	  important	  than	  did	  VLA/CLC	  practitioners	  (see	  Appendix	  I,	  Question	  
22).	  
‘A	  client’s	  perception	  of	  whether	  a	  conflict	  exists’	  was	  another	  factor	  offered	  to	  respondents,	  and	  
private	  practitioners	  attributed	  more	  importance	  to	  this	  factor	  than	  did	  VLA/CLC	  practitioners	  (see	  
Appendix	  I,	  Question	  22).	  
Practitioner	  experience	  context	  
The	  responses	  from	  practitioners	  revealed	  that	  their	  approach	  to	  conflicts	  of	  interest	  was	  affected	  
by	  the	  extent	  of	  their	  experience	  in	  legal	  practice.	  For	  example,	  those	  with	  more	  experience	  (more	  
than	  20	  years):	  
• were	  more	  likely	  to	  agree	  that	  they	  are	  ‘impacted	  by	  sending	  away	  clients	  that	  they	  have	  
built	  a	  relationship	  with’	  (81	  per	  cent,	  compared	  to	  66	  per	  cent	  for	  less	  experienced	  
practitioners	  )	  (see	  Appendix	  I,	  Section	  C[1])	  	  
• were	  much	  more	  likely	  to	  state	  that	  they	  are	  the	  ‘first	  person	  to	  assess	  a	  conflict	  of	  
interest’,	  as	  opposed	  to	  intake	  staff	  (see	  Appendix	  I,	  Section	  C[2])	  
• felt	  that	  ‘client	  perception’	  of	  whether	  a	  conflict	  exists	  is	  more	  important	  (47	  per	  cent,	  
compared	  to	  30	  per	  cent	  for	  less	  experienced	  practitioners)	  (see	  Appendix	  I,	  Section	  C[3])	  
• considered	  the	  ‘potential	  for	  informal	  resolution	  of	  a	  conflict	  of	  interest’	  more	  important	  
(32	  per	  cent,	  compared	  to	  15	  per	  cent	  for	  less	  experienced	  practitioners)	  (see	  Appendix	  I,	  
Section	  C[4])	  
• were	  much	  more	  likely	  to	  agree	  (42	  per	  cent,	  compared	  to	  21	  per	  cent	  for	  less	  experienced	  
practitioners)	  that	  the	  ‘tactic	  of	  using	  a	  conflict	  of	  interest	  is	  sometimes	  used	  to	  weaken	  
the	  other	  party’s	  case’	  (see	  Appendix	  I,	  Section	  C[5]).	  
Those	  with	  less	  experience	  (less	  than	  20	  years):	  
• were	  more	  likely	  to	  always	  provide	  a	  list	  of	  other	  legal	  practitioners	  to	  a	  client	  (23	  per	  cent,	  
compared	  to	  6	  per	  cent	  for	  more	  experienced	  practitioners)	  (see	  Appendix	  I,	  Section	  C[6])	  
• would	  more	  often	  ‘discuss	  (a	  question	  of	  conflict	  of	  interest)	  with	  colleagues’	  (see	  
Appendix	  I,	  Section	  C[7])	  
• considered	  the	  long-­‐term	  relationship	  with	  a	  client	  to	  be	  of	  mid-­‐range	  importance,	  
whereas	  the	  views	  of	  more	  experienced	  practitioners	  were	  polarised	  on	  this	  factor	  (see	  
Appendix	  I,	  Section	  C[8]).	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Summary	  
Changes	  to	  legal	  practice	  in	  recent	  decades,	  such	  as	  firm	  amalgamations	  and	  greater	  lawyer	  
mobility,	  together	  with	  reduced	  services	  to	  regional	  areas,	  have	  increased	  the	  potential	  for	  conflicts	  
of	  interest	  to	  occur	  and	  the	  rigidity	  with	  which	  the	  rules	  are	  applied.	  
Lawyers’	  approaches	  to	  conflicts	  of	  interest	  are	  also	  affected	  by	  the	  different	  contexts	  in	  which	  they	  
work,	  such	  as	  the	  level	  of	  remoteness	  of	  their	  community,	  whether	  they	  work	  in	  a	  legal	  practice	  that	  
offers	  specialised	  services,	  the	  area	  of	  law	  in	  which	  they	  work,	  the	  number	  of	  years	  they	  have	  been	  
in	  practice,	  whether	  they	  work	  in	  the	  private	  or	  public	  sector,	  and	  how	  much	  they	  are	  influenced	  by	  
a	  risk	  management	  focus.88	  	  
There	  is	  acknowledgement,	  therefore,	  that	  context	  does	  matter;	  but,	  as	  Levin	  and	  Mather	  state,	  this	  
is	  not	  the	  same	  as	  explaining	  how	  it	  matters	  and	  for	  what	  purposes.89	  Some	  argue,	  for	  example,	  that	  
because	  one	  size	  does	  not	  fit	  all,	  the	  determination	  of	  conflict	  of	  interest	  should	  be	  context	  
dependent.90	  Perhaps	  this	  awareness	  of	  context	  is	  an	  element	  of	  the	  ‘sniff	  test’	  or	  professional	  
judgement	  to	  which	  many	  respondents	  referred.	  The	  following	  section	  on	  ‘What	  lawyers	  do’	  
discusses	  how	  the	  different	  contexts	  raised	  here,	  including	  seniority,	  remoteness	  and	  type	  of	  
practice,	  impact	  on	  practitioners’	  approach	  to	  conflicts	  of	  interest.	  
	  
	  
	   	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
88	  J	  Giddings,	  Conflicts	  of	  Interest:	  Perspectives	  from	  Diverse	  Legal	  Settings:	  A	  Report	  of	  the	  Symposium,	  Lawyers,	  Clients	  
and	  the	  Business	  of	  Law,	  A	  Symposium	  Series	  hosted	  by	  Griffith	  Socio-­‐Legal	  Research	  Centre	  and	  the	  Legal	  Services	  
Commission	  (15	  March	  2007).	  
89	  Levin	  and	  Mather,	  above	  n	  54,	  argue	  that	  lawyers	  should	  be	  taught	  about	  the	  influence	  of	  economic,	  social	  and	  
organisational	  practice	  contexts.	  	  
90	  Ibid,	  quoting	  Eli	  Wald,	  ‘Lawyer	  Mobility	  and	  Legal	  Ethics:	  Resolving	  the	  Tension	  between	  Confidentiality	  Requirements	  
and	  Contemporary	  Lawyers’	  Career	  Path’	  (2007)	  31	  Journal	  of	  the	  Legal	  Profession,	  199,	  25.	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What	  lawyers	  do:	  managing	  conflicts	  of	  interest	  	  
Introduction	  
Shapiro	  writes	  of	  the	  ‘insistent	  embrace	  for	  lawyers	  to	  represent	  more	  than	  one	  party	  
simultaneously	  or	  serially’	  and	  that	  they	  ‘finesse’	  this	  reality	  in	  various	  ways	  such	  as	  by	  limiting	  the	  
kinds	  of	  services	  they	  offer,	  for	  example,	  compartmentalising	  their	  work	  by	  having	  another	  lawyer	  
handle	  adversarial	  aspects	  of	  a	  matter;	  or	  offering	  information	  rather	  than	  advice.91	  She	  likens	  
dealing	  with	  conflicts	  of	  interest	  to	  ‘handling	  a	  porcupine’	  as	  legal	  practitioners	  have	  to	  ‘foretell	  the	  
future,	  read	  clients’	  minds,	  erect	  structural	  barriers	  and	  construct	  legal	  loopholes’.92	  	  
The	  interviewees	  commonly	  expressed	  that	  their	  approach	  was	  to	  act	  conservatively	  and	  with	  
caution.	  Yet	  some	  also	  said:	  
Conflicts	  happen	  –	  we	  manage	  them.	  
	  
It’s	  part	  of	  normal	  life	  in	  country	  practice.	  
	  
It’s	  common	  sense	  and	  what	  you	  can	  get	  away	  with.	  
	  
And	  further	  stated	  that	  conflicts	  of	  interest	  rules	  are	  seen	  as:	  	  
part	  of	  a	  lawyer	  professionally	  using	  everything	  within	  their	  means	  to	  act	  in	  a	  client’s	  interests	  …	  if	  we	  
feel	  compromised	  or	  if	  we	  can’t	  use	  everything	  within	  our	  means	  then	  we	  are	  not	  offering	  the	  best	  
service.	  
	  
[being]	  about	  trust	  and	  a	  professional	  relationship.	  
This	  section	  analyses	  how	  rural	  and	  regional	  practitioners	  deal	  with	  conflicts	  of	  interest.	  Examined	  
are	  the	  process	  of	  determination	  and	  how	  easy	  they	  find	  it	  to	  identify,	  their	  application	  of	  
‘professional	  judgement’,	  their	  use	  of	  referrals,	  and	  the	  different	  approaches	  apparent	  in	  different	  
practices,	  including	  those	  of:	  
• private	  practitioners	  
• legal	  assistance	  service	  providers	  
• more	  senior	  practitioners	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
91	  Shapiro,	  above	  n	  28,	  131.	  
92	  Ibid	  430.	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• more	  remote	  practitioners	  
• sole	  practitioners.	  
Lawyers	  and	  ease	  of	  determining	  conflicts	  of	  interest	  
Several	  interviewed	  practitioners	  shared	  the	  view	  that:	  	  
Lawyers	  are	  over-­‐cautious	  …	  we	  are	  too	  cautious	  and	  fail	  to	  represent	  clients	  we	  could	  take	  on.	  
One	  practitioner	  who	  agreed	  with	  the	  above	  statement	  also	  commented	  on	  the	  approach	  of	  less	  
senior	  lawyers:	  
It’s	  never	  that	  obvious	  whether	  there	  is	  a	  conflict	  of	  interest	  or	  not.…	  Less	  experienced	  lawyers	  often	  
don’t	  act	  when	  they	  could.	  
Others,	  conversely,	  felt	  the	  profession	  needs	  to	  be	  more	  vigilant:	  
The	  profession	  needs	  to	  be	  more	  ruthless	  …	  to	  say,	  stuff	  you	  and	  your	  family,	  bye	  bye	  ...	  but	  where	  
does	  that	  get	  you	  in	  regional	  practice?	  
You	  need	  really	  good	  policies	  behind	  you	  to	  assist	  in	  the	  determination	  of	  whether	  a	  situation	  of	  
conflict	  of	  interest	  exists	  or	  not	  and	  how	  to	  respond.	  
A	  small	  majority	  of	  survey	  respondents	  thought	  that	  ‘lawyers	  need	  to	  be	  more	  vigilant	  in	  dealing	  
with	  conflicts	  of	  interest’.	  
	  
Figure	  5	  Perceptions	  of	  the	  level	  of	  vigilance	  required	  in	  dealing	  with	  conflicts	  of	  interest	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The	  respondents	  reported	  that	  conflicts	  of	  interest	  are	  frequently	  dealt	  with	  informally	  using	  local	  
knowledge	  and	  out	  of	  a	  sense	  of	  obligation.	  Many	  made	  reference	  to	  gut	  feelings,	  or	  a	  ‘sniff	  test’	  to	  
judge	  whether	  or	  not	  there	  was	  a	  conflict.	  Consequently,	  it	  is	  not	  surprising	  to	  learn	  that	  the	  survey	  
results	  for	  the	  question	  ‘How	  easy	  is	  it	  to	  determine	  a	  conflict	  of	  interest?’	  show	  that	  the	  majority	  of	  
practitioners	  (73	  per	  cent)	  find	  it	  relatively	  easy93	  (see	  Appendix	  I,	  Question	  21).	  One	  practitioner	  
expressed	  confidence	  in	  identifying	  conflicts	  of	  interest.	  When	  asked,	  ‘What	  makes	  it	  so	  
straightforward	  for	  you?’,	  he	  responded:	  
[It’s]	  due	  to	  seniority,	  maturity	  and	  time	  spent	  in	  the	  area.	  Older	  practitioners	  don’t	  move	  on.	  The	  
younger	  ones	  come	  and	  go.	  	  
This	  response	  tallies	  with	  Tennet’s	  reference	  to	  lawyers’	  ‘common	  sense	  approach’	  to	  conflicts	  of	  
interest,	  in	  that	  they	  tend	  to	  balance	  competing	  factors	  such	  as	  the	  interests	  of	  clients	  and	  the	  
availability	  of	  lawyers’	  services	  as	  affected	  by	  circumstances	  such	  as	  firm	  amalgamations	  and	  lawyer	  
mobility.94	  	  
The	  survey	  results	  indicate	  that	  VLA/CLC	  lawyers	  are	  less	  likely	  to	  experience	  difficulty	  in	  
determining	  a	  conflict	  of	  interest	  compared	  to	  private	  practitioners.95	  
Other	  survey	  results	  provide	  some	  explanation	  for	  the	  different	  responses	  from	  private	  and	  VLC/CLC	  
practitioners	  in	  terms	  of	  ease	  of	  determining	  a	  conflict	  of	  interest	  and	  whether	  or	  not	  to	  act:	  
• VLA/CLC	  lawyers	  are	  more	  likely	  to	  ‘always’,	  ‘very	  often’	  or	  ‘often’	  ‘refer	  to	  
firm/organisation	  policy	  or	  guidelines	  to	  determine	  whether	  to	  continue	  providing	  legal	  
services	  to	  a	  client	  when	  a	  question	  of	  conflict	  of	  interest	  arises’	  (see	  Appendix	  I,	  Question	  
20).	  
• Private	  practitioners	  are	  more	  likely	  to	  ‘always’,	  ‘very	  often’	  or	  ‘often’	  ‘refer	  to	  past	  
practices’	  than	  VLA/CLC	  lawyers	  to	  ‘determine	  whether	  to	  continue	  providing	  legal	  services	  
to	  a	  client	  when	  a	  question	  of	  conflict	  of	  interest	  arises’	  (see	  Appendix	  I,	  Question	  20).	  
• The	  long-­‐term	  relationship	  with	  a	  client	  was	  of	  more	  importance	  to	  private	  practitioners	  
‘when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client	  where	  a	  potential	  conflict	  of	  interest	  
has	  arisen’	  (see	  Appendix	  I,	  Question	  22).	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
93	  On	  a	  scale	  of	  1	  to	  10,	  73	  per	  cent	  rated	  ease	  above	  5.	  	  The	  average	  score	  was	  6.8.	  
94	  C	  J	  Tennet,	  Conflicts	  of	  Interest,	  Waikato	  Seminar,	  2003.	  
95	  90.5	  per	  cent	  of	  VLA/CLC	  practitioners	  found	  it	  ‘easy’	  to	  detect	  a	  conflict	  of	  interest	  compared	  to	  70.4	  per	  cent	  of	  private	  
practitioners.	  (Note	  that	  the	  VLA/CLC	  lawyers	  surveyed	  had	  on	  average	  fewer	  years’	  experience.	  The	  average	  number	  of	  
years	  of	  experience	  was	  10	  years	  for	  VLA	  lawyers	  and	  11.1	  years	  for	  CLC	  lawyers;	  while	  the	  average	  number	  of	  years	  of	  
experience	  for	  private	  lawyers	  was	  21.6	  years	  (see	  Appendix	  I,	  Question	  3).	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• Private	  practitioners	  are	  impacted	  more	  by	  the	  potential	  for	  informal	  resolution	  of	  a	  case	  
‘when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client’	  (see	  Appendix	  I,	  Question	  23).	  
• Client	  perception	  is	  more	  important	  to	  private	  practitioners	  ‘when	  deciding	  whether	  to	  
continue	  to	  act	  for	  a	  client’	  (see	  Appendix	  I,	  Question	  22).	  
These	  results	  indicate	  that	  the	  determination	  of	  conflicts	  of	  interest	  for	  private	  practitioners	  may	  be	  
more	  complex	  due	  to	  taking	  greater	  account	  of	  other	  factors	  such	  as	  long-­‐term	  relationships	  with	  
clients,	  reviewing	  cases	  based	  on	  past	  practices,	  assessing	  opportunities	  for	  informal	  resolution	  and	  
drawing	  on	  clients	  perceptions.96	  	  
Lawyers	  and	  ‘professional	  judgement’	  
The	  interview	  respondents	  also	  clearly	  appreciated	  that	  it	  takes	  experience	  to	  be	  able	  to	  understand	  
the	  nuances	  of	  conflicts	  and	  to	  know	  how	  to	  manage	  them	  when	  there	  are	  so	  many	  ‘grey	  areas’.	  
Thus,	  while	  conflicts	  are	  generally	  ‘easy	  to	  determine’,	  grey	  areas	  arise	  where	  matters	  become	  more	  
complicated.	  
While	  there	  appeared	  to	  be	  a	  general	  consensus	  among	  the	  interviewees	  as	  to	  what	  is	  meant	  by	  
‘grey	  areas’	  and	  the	  ‘sniff	  test’,	  at	  the	  same	  time	  these	  terms	  are	  not	  readily	  defined.	  In	  order	  to	  
explore	  this	  further,	  we	  incorporated	  the	  phrase	  ‘professional	  judgement’	  into	  one	  of	  the	  survey	  
questions,	  along	  with	  other	  factors	  such	  as	  discussion	  with	  colleagues	  or	  reference	  to	  the	  
profession’s	  rules,	  as	  tools	  to	  help	  determine	  whether	  to	  continue	  to	  provide	  legal	  services	  to	  a	  
client	  when	  a	  potential	  conflict	  of	  interest	  arises.	  Not	  surprisingly,	  practitioners	  more	  often	  relied	  on	  
‘professional	  judgement’	  than	  any	  other	  factor	  in	  determining	  whether	  to	  continue.	  (See	  Table	  1	  
How	  practitioners	  determine	  whether	  to	  continue	  representing	  a	  client	  when	  a	  question	  of	  conflict	  
of	  interest	  arisesbelow	  and	  further	  discussion	  on	  this	  in	  the	  section	  on	  ‘How	  lawyers	  learn:	  
mentoring,	  training	  and	  ethics’	  on	  p.	  77.)	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
96	  It	  should	  be	  noted	  that	  this	  research	  did	  not	  seek	  to	  identify	  or	  reveal	  what	  kinds	  of	  conflicts	  practitioners	  consider	  
harder	  to	  determine.	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Table	  1	  How	  practitioners	  determine	  whether	  to	  continue	  representing	  a	  client	  when	  a	  question	  of	  conflict	  of	  interest	  
arises	  
 Never/ 
Rarely 
Sometimes Often Very 
often 
Always 
I rely on my professional judgement 1% 5% 15% 35% 44% 
I discuss with colleagues 13% 21% 20% 33% 13% 
I refer to past practices in my 
firm/organisation 
23% 23% 20% 22% 13% 
I refer to firm/organisation 
policy/guidelines 
36% 15% 18% 11% 20% 
I refer to the Law Institute 37% 43% 9% 7% 4% 
I refer to the profession's rules 9% 37% 15% 16% 24% 
Based	  on	  a	  comparison	  of	  the	  various	  ways	  in	  which	  practitioners	  regularly	  determine	  whether	  to	  
continue	  when	  a	  conflict	  of	  interest	  arises,	  the	  following	  was	  concluded	  (the	  responses	  ‘often’,	  
‘very	  often’	  and	  ‘always’	  have	  been	  grouped):	  
• 94	  per	  cent	  rely	  on	  their	  own	  professional	  judgement	  
• 66	  per	  cent	  discuss	  matters	  with	  colleagues	  	  
• 55	  per	  cent	  refer	  to	  past	  practices	  in	  their	  firm/organisation	  
• 49	  per	  cent	  refer	  to	  firm/organisation	  policy/guidelines	  
• 20	  per	  cent	  refer	  to	  the	  LIV	  for	  support.97	  
The	  survey	  respondents	  were	  invited	  to	  provide	  additional	  comments	  and	  some	  made	  reference	  to	  
the	  value	  of	  experience.	  	  
One	  respondent,	  for	  example,	  refers	  to	  experience	  in	  addition	  to	  other	  significant	  factors:	  
Experience	  and	  local	  knowledge	  and	  historical	  connection	  is	  significant.	  
Many	  comments	  were	  of	  the	  ‘it	  depends’	  kind	  –	  reflecting,	  for	  instance,	  that	  determinations	  are	  
dependent	  on	  the	  kind	  of	  law	  involved,	  how	  far	  the	  lawyer	  has	  progressed	  with	  the	  matter,	  or	  the	  
nature	  of	  the	  conflict.	  Some	  noted	  that	  most	  cases	  are	  straightforward,	  and	  others	  told	  us	  the	  oft-­‐
repeated	  observation	  that	  a	  mere	  ‘sniff’	  of	  a	  conflict	  or	  a	  feeling	  of	  uneasiness	  should	  stop	  you	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
97	  The	  LIV	  has	  conflict	  of	  interest	  guidelines	  and	  an	  ethics	  department	  to	  assist	  legal	  practitioners	  with	  identifying	  and	  
fulfilling	  their	  responsibilities	  regarding	  conflicts	  of	  interest.	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acting	  (although	  this	  appeared	  to	  be	  easy	  to	  say	  but	  not	  easy	  to	  define).	  (This	  issue	  is	  discussed	  
further	  below	  in	  the	  section	  on	  ‘How	  lawyers	  learn:	  mentoring,	  training	  and	  ethics’	  on	  p.	  77.)	  
Recommendation	  
That	  the	  LIV,	  VLA	  and	  the	  Federation	  of	  CLCs	  consider	  more	  active	  promotion	  of	  existing	  LIV	  and	  
LSC	  services	  in	  navigating	  instances	  of	  conflicts	  of	  interest.	  
Determining	  the	  existence	  of	  conflicts	  of	  interest	  and	  referral	  practices	  
When	  asked	  how	  often	  ‘intake	  staff	  make	  an	  initial	  assessment’	  of	  whether	  a	  conflict	  of	  interest	  
exists,	  almost	  half	  of	  the	  survey	  respondents	  (46	  per	  cent)	  reported	  that	  their	  intake	  staff	  ‘very	  
often’	  or	  ‘always’	  make	  this	  assessment.	  The	  VLA/CLC	  lawyers	  surveyed	  more	  often	  have	  intake	  staff	  
who	  ‘make	  an	  initial	  assessment	  as	  to	  whether	  a	  conflict	  of	  interest	  exists’	  (60	  per	  cent	  responded	  
‘always’	  compared	  to	  24	  per	  cent	  of	  private	  practitioners)	  (see	  Appendix	  I,	  Question	  18).	  
Rural	  intake	  staff	  are	  much	  more	  likely	  to	  refer	  conflicted	  client	  matters	  to	  an	  in-­‐house	  lawyer	  than	  
to	  another	  practice.	  Four	  out	  of	  every	  10	  respondents	  indicated	  that	  their	  intake	  staff	  ‘always’	  refer	  
a	  decision	  regarding	  a	  conflict	  of	  interest	  to	  a	  lawyer	  within	  the	  firm.	  Only	  10	  per	  cent	  did	  so	  ‘rarely	  
or	  never’.	  In	  contrast,	  44	  per	  cent	  of	  survey	  respondents	  stated	  that	  intake	  staff	  ‘never	  or	  rarely’	  
refer	  a	  client	  to	  another	  firm/practice.	  
The	  majority	  of	  respondents	  (57	  per	  cent)	  reported	  that	  instances	  of	  a	  decision	  being	  referred	  to	  a	  
lawyer	  in	  the	  practice	  happened	  ‘very	  often/always’.	  Cases	  where	  the	  lawyer	  was	  the	  first	  to	  assess	  
a	  conflict	  of	  interest	  were	  reported	  to	  occur	  either	  ‘sometimes	  or	  never’	  48	  per	  cent	  of	  the	  time	  
(while	  one	  in	  four	  responded	  that	  this	  happened	  ‘always’).	  More	  senior	  practitioners	  rated	  higher	  on	  
the	  ‘always’	  response	  than	  the	  less	  experienced	  lawyers	  (38	  per	  cent	  compared	  to	  12	  per	  cent).	  
When	  asked	  about	  how	  often	  they	  themselves	  referred	  ‘conflicted	  clients’	  to	  ‘another	  firm/practice’,	  
60	  per	  cent	  of	  survey	  respondents	  reported	  that	  they	  did	  so	  ‘very	  often’	  or	  ‘always’	  (76	  per	  cent	  
‘often’,	  ‘very	  often’	  or	  ‘always’).	  In	  a	  separate	  question	  which	  asked,	  ‘When	  you	  refer	  a	  client	  due	  to	  
a	  conflict,	  how	  often	  do	  you	  refer	  them	  to	  a	  solicitor	  in	  your	  town?’,	  there	  was	  a	  more	  even	  spread	  
of	  responses	  (from	  ‘never’	  to	  ‘always’);	  nevertheless,	  67	  per	  cent	  referred	  ‘often’,	  ‘very	  often’	  or	  
‘always’.	  Fewer	  indicated	  that	  they	  referred	  to	  a	  ‘solicitor	  outside	  your	  town’.	  (Those	  who	  referred	  
out	  of	  town	  ‘very	  often	  or	  always’	  were	  on	  average,	  not	  surprisingly,	  more	  likely	  to	  be	  lawyers	  who	  
practised	  in	  more	  remote	  areas.)	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Clients	  are	  less	  likely	  to	  be	  sent	  away	  with	  a	  list	  of	  other	  legal	  practitioners,	  as	  only	  28	  per	  cent	  of	  
respondents	  said	  that	  they	  do	  this	  ‘often’	  or	  ‘always’.	  Less	  experienced	  lawyers	  (with	  less	  than	  20	  
years)	  were	  much	  more	  likely	  to	  provide	  a	  list	  to	  a	  client	  (23	  per	  cent	  selecting	  ‘always’,	  compared	  to	  
6	  per	  cent	  for	  more	  experienced	  practitioners).	  More	  remote	  practitioners	  were	  less	  likely	  to	  provide	  
a	  list	  compared	  to	  less	  remote	  (although	  they	  referred	  clients	  to	  solicitors	  outside	  town	  more	  often).	  
VLA/CLC	  practitioners	  were	  more	  likely	  to	  refer	  to	  another	  solicitor	  in	  their	  town	  than	  were	  private	  
practitioners	  (67	  per	  cent	  choosing	  either	  ‘very	  often’	  or	  ‘always’,	  compared	  to	  40	  per	  cent	  of	  private	  
lawyers).98	  	  
Some	  respondents	  made	  additional	  comments	  such	  as	  that	  referral	  depends	  on	  factors	  including	  
what	  relevant	  expertise	  is	  locally	  available,	  that	  some	  services	  are	  not	  able	  to	  make	  referrals,	  
preference	  is	  given	  to	  ‘warm’	  referrals	  and	  local	  expertise	  if	  available	  and	  clients	  were	  sometimes	  
referred	  to	  the	  LIV	  legal	  referral	  service.	  	  
It	  was	  revealed	  that	  the	  procedures	  governing	  the	  determination	  of	  the	  existence	  of	  conflicts	  of	  
interest	  and	  the	  referral	  practices	  adopted	  differ	  across	  law	  practices,	  dependent	  on	  factors	  such	  as	  
seniority,	  remoteness	  and	  type	  of	  practice.	  There	  was	  a	  marked	  difference	  between	  the	  responses	  
from	  VLA/CLC	  practitioners	  and	  private	  practitioners	  on	  the	  use	  of	  intake	  staff.	  (Further	  explanation	  
of	  these	  outcomes	  appears	  in	  the	  discussion	  below	  in	  the	  subsection	  on	  ‘Legal	  assistance	  sector	  
practitioners:	  VLA	  and	  CLC	  practitioners’.)	  
Different	  practices:	  different	  approaches	  
The	  different	  approaches	  to	  conflicts	  of	  interest	  revealed	  by	  the	  surveys	  are	  indicative	  that	  ‘one	  size	  
does	  not	  fit	  all’,	  as	  one	  interviewee	  stated,	  and	  that	  a	  ‘practitioner’s	  informed	  discretion	  based	  on	  
the	  facts	  of	  each	  case	  will	  decide	  what	  is	  appropriate’.99	  The	  differences	  apparent	  among	  CLC,	  VLA	  
and	  private	  practices	  are	  discussed	  below,	  together	  with	  analysis	  of	  the	  different	  approaches	  taken	  
by	  the	  practices	  of	  the	  more	  remote	  and	  the	  more	  senior	  lawyers.	  	  
CLCs	  
A	  discussion	  with	  an	  NACLC	  representative	  raised	  issues	  such	  as	  the	  stringency	  of	  the	  rules,	  which	  
resulted	  in	  more	  limited	  CLC	  legal	  service	  provision;	  the	  need	  for	  training	  for	  CLC	  lawyers	  to	  raise	  the	  
level	  of	  sophistication	  in	  dealing	  with	  conflicts	  of	  interest;	  and	  CLC	  interest	  in	  the	  introduction	  of	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
98	  The	  availability	  of	  an	  alternative	  local	  lawyer	  was	  seen	  to	  be	  more	  important	  when	  deciding	  whether	  to	  continue	  to	  act	  
for	  a	  client	  among	  VLA/CLC	  lawyers	  (28.6	  per	  cent,	  compared	  to	  12.3	  per	  cent	  for	  private	  practitioners).	  
99	  Neil	  Watt,	  ‘Former	  Client	  in	  the	  Cross-­‐Hairs?’	  (2010)	  30	  (4)	  Proctor,	  38. 	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new	  rules	  that	  would	  allow	  for	  the	  provision	  of	  ‘limited	  task	  assistance’	  and	  more	  formalised	  
information	  barriers.100	  	  
The	  interview	  and	  survey	  responses	  indicate	  that,	  in	  practice,	  CLC	  lawyers	  appear	  to	  take	  a	  more	  
cautious	  approach	  in	  determining	  conflicts	  of	  interest	  compared	  to	  other	  practitioners.	  CLCs	  have	  
conflict	  of	  interest	  policies	  with	  which	  they	  must	  comply	  in	  addition	  to	  legal	  professional	  practice	  
regulations,	  and	  the	  interviews	  revealed	  that	  CLC	  practitioners	  are	  very	  aware	  of	  and	  diligent	  in	  
complying	  with	  these	  policies.	  Yet	  although	  the	  CLC	  interviewees	  said	  that	  they	  frequently	  referred	  
to	  the	  CLC	  Risk	  Management	  Guide	  as	  a	  practice	  aid,	  some	  also	  expressed	  the	  view	  that	  they	  
thought	  there	  was	  a	  degree	  of	  overcautiousness	  in	  their	  approach	  (confirmed	  by	  the	  survey	  results	  
shown	  in	  Figure	  6	  Perceptions	  of	  level	  of	  caution	  regarding	  conflict	  of	  interest	  	  below).	  	  
Some	  CLC	  lawyers	  felt	  that	  the	  ‘overenthusiastic	  application	  of	  the	  rules	  was	  disastrous	  in	  terms	  of	  
access	  to	  justice’,	  particularly	  due	  to	  the	  fact	  that	  CLC	  services	  are	  free	  and	  CLC	  lawyers	  are	  legal	  
specialists	  with	  vast	  knowledge	  and	  experience	  in	  low-­‐income	  law	  (tenancy	  law	  and	  utility	  relief	  
being	  just	  two	  examples).	  Consequently,	  if	  a	  client	  cannot	  be	  seen	  by	  the	  local	  CLC,	  they	  may	  not	  be	  
able	  to	  gain	  the	  specialist	  service	  they	  need	  or	  be	  able	  to	  afford	  any	  alternative.101	  This	  outcome	  is	  
exacerbated	  when	  CLCs	  offer	  combined	  lawyer	  and	  other	  support	  services.	  If	  clients	  are	  referred	  out	  
due	  to	  a	  conflict	  of	  interest	  they	  lose	  the	  opportunity	  to	  be	  assisted	  by	  a	  social	  worker,	  for	  example,	  
whose	  services	  they	  may	  more	  urgently	  need.102	  
It	  should	  also	  be	  noted	  that	  CLCs	  are	  frequently	  engaged	  in	  auspicing	  arrangements	  where	  they	  
report	  to	  directors	  who	  are	  not	  lawyers	  and	  who	  therefore	  may	  not	  understand	  that	  lawyers’	  rules	  
regarding	  conflicts	  of	  interest	  are	  more	  onerous	  than	  the	  rules	  imposed	  on	  other	  professions.	  
Additionally,	  CLC	  lawyers	  are	  often	  without	  facilities	  such	  as	  lockable	  filing	  cabinets	  and	  private	  
interview	  spaces;	  so	  they	  need	  to	  be	  able	  to	  point	  to	  and	  apply	  their	  guidelines	  to	  properly	  protect	  
client	  confidentiality.103	  
In	  relation	  to	  the	  ‘appropriate’	  level	  of	  caution,	  Figure	  6	  Perceptions	  of	  level	  of	  caution	  regarding	  
conflict	  of	  interest	  	  reveals	  a	  roughly	  even	  split	  between	  those	  who	  agree,	  those	  who	  disagree	  and	  
those	  who	  are	  undecided	  about	  whether	  legal	  practitioners	  are	  too	  cautious.	  This	  indicates	  a	  
disparity	  in	  views	  and	  indicates	  a	  level	  of	  uncertainty	  about	  determining	  a	  conflict	  of	  interest	  and	  
how	  best	  to	  respond.	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
100	  Telephone	  conversation	  conducted	  February	  2013.	  
101	  Conversation	  with	  senior	  CLC	  lawyer,	  6	  September	  2013.	  
102	  This	  issue	  is	  further	  discussed	  in	  the	  section	  on	  the	  ‘Impact	  of	  conflicts	  of	  interest’.	  
103	  Conversation	  with	  LIV	  ethics	  department	  staff	  member,	  16	  September	  2013.	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Figure	  6	  Perceptions	  of	  level	  of	  caution	  regarding	  conflict	  of	  interest	  	  
CLC	  and	  VLA	  lawyers’	  responses	  to	  the	  survey	  question	  that	  asked	  them	  to	  select	  the	  ‘dominant	  
purpose	  of	  conflict	  of	  interest	  rules	  for	  their	  legal	  practice’	  differed	  from	  those	  of	  private	  
practitioners,	  insofar	  as	  a	  higher	  percentage	  chose	  ‘maintaining	  community	  confidence’	  (19	  per	  cent	  
for	  VLA/CLC	  practitioners,	  compared	  to	  5	  per	  cent	  of	  private).	  However,	  responses	  were	  similar	  on	  
the	  most	  favoured	  option	  –	  ‘maintaining	  lawyers’	  professional	  duty	  to	  the	  client’	  –	  with	  57	  per	  cent	  
for	  CLC/VLA	  practitioners	  compared	  to	  53	  per	  cent	  for	  private	  lawyers	  (see	  Appendix	  I,	  Question	  28).	  
Recommendation	  
That	  CLCs	  review	  their	  current	  approach	  to	  conflicts	  of	  interest,	  taking	  into	  account	  the	  impact	  on	  
clients	  and	  the	  consequences	  for	  integrated	  service	  partnerships	  between	  lawyer	  and	  other	  
support	  services.	  
VLA	  
VLA	  has	  a	  new	  conflict	  of	  interest	  policy	  with	  which	  their	  legal	  practitioners	  are	  required	  to	  comply	  
in	  addition	  to	  legal	  professional	  practice	  regulations.	  The	  interviews	  with	  VLA	  practitioners	  informed	  
us	  that	  the	  impact	  of	  conflict	  of	  interest	  is	  complex	  for	  the	  legal	  assistance	  sector	  ‘as	  the	  perception	  
is	  that	  legal	  aid	  is	  for	  everybody’.	  They	  have	  to	  balance	  assessing	  for	  conflict	  with	  the	  desire	  (and	  the	  
VLA	  statutory	  duty)104	  to	  provide	  access	  to	  legal	  services.	  Their	  service	  provision	  role	  means	  they	  
have	  a	  concern	  for	  and	  responsibility	  to	  make	  the	  best	  use	  of	  public	  funds	  and	  to	  maximise	  the	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
104	  Legal	  Aid	  Act	  1978	  (Vic).	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number	  of	  people	  who	  can	  be	  served.105	  The	  fact	  that	  all	  of	  VLA’s	  branches	  are	  treated	  as	  one	  legal	  
practice	  brings	  additional	  complexity	  to	  their	  management	  of	  conflicts	  of	  interest.	  
The	  timing	  of	  this	  research	  coincided	  with	  the	  introduction	  of	  VLA’s	  new	  conflict	  of	  interest	  policy.106	  
A	  VLA	  staff	  member	  explained	  that	  VLA’s	  concerns	  in	  relation	  to	  access	  to	  justice,	  compliance	  with	  
the	  Public	  Service	  Code	  and	  duties	  under	  the	  Legal	  Aid	  Act	  1978	  (Vic.)	  required	  an	  amendment	  to	  
their	  policy	  to	  allow	  for	  greater	  flexibility	  in	  the	  provision	  of	  certain	  legal	  services	  with	  proper	  
quarantining	  (information	  barriers)	  on	  the	  basis	  of	  being	  ‘a	  one-­‐off	  legal	  service’	  where	  a	  conflict	  of	  
interest	  check	  is	  not	  usually	  necessary.107	  (See	  the	  discussion	  on	  discrete	  task	  assistance	  on	  p.	  98.)	  
Legal	  assistance	  sector	  practitioners:	  VLA	  and	  CLC	  practitioners	  
The	  survey	  findings	  indicate	  that	  VLA/CLC	  practitioners	  are	  far	  more	  likely	  to	  have	  intake	  staff	  
undertake	  an	  initial	  conflict	  of	  interest	  assessment.	  Sixty	  per	  cent	  of	  VLA/CLC	  lawyers	  stated	  that	  
intake	  staff	  ‘always’	  make	  the	  first	  assessment,	  compared	  to	  24	  per	  cent	  of	  private	  lawyers.	  (Not	  
one	  VLA/CLC	  lawyers	  selected	  ‘never’,	  compared	  to	  20	  per	  cent	  of	  private	  practitioners)	  (see	  
Appendix	  I,	  Question	  18).	  
VLA/CLC	  practitioners	  also	  responded	  differently	  from	  private	  practitioners	  in	  that	  the	  former	  are	  
far	  more	  likely	  to	  ‘refer	  clients	  to	  another	  firm/practice’	  when	  there	  is	  a	  conflict	  of	  interest.	  
Seventy-­‐five	  per	  cent	  of	  VLA/CLC	  intake	  staff	  refer	  ‘very	  often’	  or	  ‘always’,	  compared	  to	  20	  per	  
cent	  of	  private	  practitioners	  (see	  Appendix	  I,	  Question	  18).	  
There	  is	  a	  difference	  again	  between	  legal	  assistance	  services	  and	  private	  practitioners	  in	  relation	  to	  
whether	  intake	  staff	  refer	  a	  decision	  regarding	  a	  conflict	  of	  interest	  for	  further	  consideration	  to	  a	  
lawyer	  within	  the	  firm.	  Only	  5	  per	  cent	  of	  VLA/CLC	  practitioners	  responded	  that	  they	  ‘always’	  did	  
so	  compared	  to	  48	  per	  cent	  of	  private	  practitioners	  (see	  Appendix	  I,	  Question	  18).	  
Responses	  differed	  again	  between	  VLA/CLC	  practitioners	  and	  private	  practitioners	  in	  terms	  of	  the	  
importance	  given	  to	  firm/organisation	  policy/guidelines	  for	  determining	  whether	  to	  continue	  when	  
a	  conflict	  of	  interest	  arises.	  Sixty	  per	  cent	  of	  VLA/CLC	  practitioners	  said	  that	  they	  ‘always’	  referred	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
105	  This	  is	  not	  to	  say	  that	  similar	  motivating	  factors	  are	  not	  shared	  by	  private	  practitioners.	  
106	  This	  research	  has	  not	  had	  the	  benefit	  of	  referring	  to	  this	  document.	  A	  copy	  was	  requested	  but	  we	  were	  told	  that	  it	  is	  an	  
in-­‐house	  document	  and	  not	  available	  to	  those	  outside	  VLA.	  
107	  A	  conflict	  check	  would	  still	  be	  required	  in	  ‘red	  flag’	  cases,	  as	  is	  more	  likely,	  for	  example,	  when	  a	  family	  law	  parenting	  
order	  is	  involved.	  The	  researchers	  were	  informed	  that	  ‘limited	  representation’	  or	  ‘discrete	  lawyering’	  were	  not	  accurate	  
terms	  for	  this	  ‘one-­‐off	  service’	  (conversations	  with	  VLA	  staff	  member,	  21	  March	  2013	  and	  11	  December	  2013).	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to	  policy/guidelines	  compared	  to	  only	  12	  per	  cent	  of	  private	  practitioners108	  (see	  Appendix	  I,	  
Question	  20).	  
These	  results	  indicate	  that	  legal	  assistance	  services	  and	  private	  practitioners	  take	  a	  different	  
approach	  to	  the	  process	  of	  determining	  conflicts	  of	  interest.	  Legal	  assistance	  sector	  lawyers	  appear	  
to	  depend	  more	  on	  their	  intake	  staff	  to	  undertake	  initial	  assessments.	  These	  intake	  staff	  will	  more	  
readily	  refer	  to	  another	  legal	  practice,	  and	  VLA/CLC	  lawyers	  are	  less	  likely	  to	  refer	  a	  decision	  to	  
another	  practitioner	  within	  their	  own	  practice	  for	  further	  consideration.	  (The	  results	  also	  reveal	  that	  
more	  experienced	  and	  more	  remote	  practitioners	  are	  more	  likely	  to	  be	  the	  first	  to	  assess	  a	  conflict	  
of	  interest	  rather	  than	  intake	  staff	  doing	  so.)	  	  
This	  research	  cannot	  categorically	  explain	  the	  reasons	  for	  these	  different	  approaches	  or	  the	  likely	  
consequences,	  but	  it	  should	  be	  noted	  that,	  since	  it	  is	  viewed	  as	  a	  single	  practice,	  VLA	  is	  less	  able	  to	  
refer	  internally.	  Additionally,	  being	  a	  large	  organisation,	  which	  services	  a	  large	  number	  of	  clients	  
compared	  to	  the	  average	  law	  firm,	  it	  has	  a	  strong	  process-­‐driven	  focus.	  This	  focus	  is	  no	  doubt	  due	  to	  
it	  being	  operated	  with	  public	  funds	  and,	  arguably,	  being	  required	  to	  act	  with	  a	  greater	  level	  of	  
transparency	  and	  accountability.	  Further,	  CLCs	  have	  umbrella	  state	  and	  federal	  bodies,	  and	  
organisational	  rules	  and	  policies	  that	  each	  centre	  is	  required	  to	  follow.	  	  
If	  CLCs	  are	  overcautious,	  as	  discussed	  above,	  their	  restrictiveness	  can	  create	  a	  further	  barrier	  to	  
people’s	  access	  to	  free	  and	  local	  legal	  services.	  Changes	  to	  legal	  practice	  have	  been	  proposed	  by	  
CLCs	  in	  recent	  discussions	  they	  have	  held	  with	  the	  Law	  Council	  of	  Australia.	  This	  contributed	  to	  the	  
Law	  Council	  drafting	  a	  consultation	  paper,	  the	  Australian	  Solicitors’	  Conduct	  Rules	  and	  Commentary:	  
Consultation	  with	  Legal	  Assistance	  Services	  Peak	  Bodies.109	  These	  proposals	  for	  change	  and	  the	  new	  
VLA	  conflict	  of	  interest	  policy	  are	  conceivably	  intended	  to	  ‘shake	  off’	  practice	  restrictions	  in	  order	  to	  
be	  able	  to	  increase	  service	  provision.110	  	  
However,	  these	  changes	  are	  not	  without	  controversy.	  The	  interviews	  with	  CLC	  and	  VLA	  lawyers	  
indicated	  that	  some	  considered	  that	  information	  barriers	  and	  discrete	  lawyering	  ‘watered	  down’	  the	  
rules	  and	  reduced	  the	  protections	  provided	  to	  clients,	  particularly	  regarding	  confidentiality.	  Women	  
seeking	  safety	  and	  security	  from	  domestic	  violence,	  for	  example,	  are	  unlikely	  to	  feel	  confident	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
108	  However,	  it	  is	  noteworthy	  that	  nearly	  all	  (91	  per	  cent)	  of	  the	  respondents	  stated	  that	  they	  sometimes	  (37	  per	  cent),	  
often	  (15	  per	  cent),	  very	  often	  (16	  per	  cent)	  or	  always	  (24	  per	  cent)	  refer	  to	  professional	  rules,	  while	  only	  9	  per	  cent	  said	  
that	  they	  rarely/never	  did.	  	  
109	  See	  Law	  Council	  of	  Australia,	  Australian	  Solicitors’	  Conduct	  Rules	  and	  Commentary:	  Consultation	  with	  Legal	  Assistance	  
Services	  Peak	  Bodies,	  Professional	  Ethics	  Committee,	  Draft,	  March	  2013.	  
110	  Parker	  and	  Evans	  argue	  that	  the	  Australian	  Solicitors’	  Conduct	  Rules	  2011	  (recently	  approved	  by	  the	  Victorian	  Legal	  
Services	  Board)	  strengthen	  the	  capacity	  of	  all	  lawyers	  to	  act	  for	  clients	  by	  the	  narrowing	  of	  the	  definition	  of	  unacceptable	  
conflicts,	  Parker	  C	  and	  Evans	  A,	  Inside	  Lawyers’	  Ethics,	  Cambridge	  University	  Press,	  2014,	  244.	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attending	  the	  same	  service	  where	  the	  perpetrator	  is	  being	  or	  has	  been	  represented.	  This	  was	  of	  
particular	  concern	  to	  Indigenous	  family	  violence	  support	  agency	  interviewees,	  who	  strongly	  
emphasised	  the	  importance	  of	  women	  being	  able	  to	  have	  faith	  in	  a	  service’s	  ability	  to	  protect	  her	  
and	  her	  children.	  Rural	  practitioner	  interviewees	  considered	  that,	  given	  the	  smaller	  communities	  
and	  practices	  in	  which	  they	  work,	  provision	  for	  information	  barriers	  and/or	  discrete	  or	  limited	  legal	  
services	  could	  not	  be	  realistically	  or	  effectively	  implemented.111	  	  
Private	  practitioners	  
Some	  private	  practitioners	  interviewed	  did	  not	  acknowledge	  to	  the	  interviewer	  and	  perhaps	  even	  to	  
themselves	  the	  prevalence	  of	  conflicts	  of	  interest	  in	  their	  practice	  until	  prompted	  with	  examples.	  
This	  could	  be	  due	  to	  conflicts	  of	  interest	  not	  being	  particularly	  noteworthy	  for	  them	  as	  they	  are:	  
just	  part	  of	  normal	  life	  in	  practice,	  a	  natural	  part	  of	  [my]	  role.	  
And:	  
	   [It	  has]	  no	  significant	  impact	  because	  we	  deal	  with	  it	  in	  a	  practical	  way.	  
The	  survey	  results	  indicate	  that	  private	  practitioners	  are	  far	  more	  likely	  to	  consider	  the	  ‘potential	  for	  
informal	  resolution	  of	  the	  case’	  when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client,	  compared	  to	  
VLA/CLC	  lawyers	  (25	  per	  cent	  compared	  to	  10	  per	  cent)112	  (see	  Appendix	  I,	  Question	  23).	  This	  could	  
be	  due	  to	  a	  number	  of	  factors,	  including:	  
• private	  practitioners	  having	  more	  capacity	  to	  assess	  the	  potential	  for	  informal	  resolution	  
because	  they	  have	  more	  long-­‐term	  clients	  and	  thus	  know	  their	  clients	  better	  
• VLA/CLC	  practitioners’	  intake	  staff	  being	  more	  likely	  to	  have	  already	  referred	  out	  clients	  
where	  a	  conflict	  of	  interest	  has	  arisen	  
• more	  senior	  lawyers	  being	  more	  likely	  to	  consider	  the	  ‘potential	  for	  informal	  resolution	  of	  
the	  case’	  while	  VLA/CLC	  lawyers	  tend	  to	  have	  less	  experience	  than	  private	  practitioners.	  
Seniority	  	  
Roughly	  half	  of	  the	  respondents	  had	  more	  than	  20	  years	  of	  experience	  as	  a	  practitioner	  (here	  
referred	  to	  also	  as	  ‘senior	  practitioners’).	  In	  this	  section,	  we	  compare	  the	  responses	  of	  these	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
111	  VLA	  staff	  informed	  us	  that	  the	  information	  barriers	  implemented	  by	  VLA	  are	  consistent	  with	  the	  Information	  Barrier	  
Guidelines	  adopted	  by	  the	  LIV	  Council	  in	  2006,	  and	  the	  draft	  Australian	  Solicitors’	  Conduct	  Rules	  adopted	  by	  the	  Law	  
Council	  of	  Australia	  in	  2011,	  4	  October	  2013.	  
112	  Combined	  responses	  5	  and	  6	  for	  Question	  23.	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practitioners	  with	  those	  of	  lawyers	  who	  had	  less	  than	  20	  years’	  experience.	  The	  findings	  indicate	  
the	  following:	  
• More	  experienced	  practitioners	  are	  more	  likely	  to	  be	  the	  first	  person	  to	  assess	  a	  conflict	  
of	  interest	  within	  their	  firm	  (38	  per	  cent,	  compared	  to	  12	  per	  cent)113	  (see	  Appendix	  I,	  
Section	  C[2]).	  
• Less	  experienced	  practitioners	  are	  more	  likely	  to	  discuss	  conflicts	  of	  interest	  with	  their	  
colleagues	  (see	  Appendix	  I,	  Section	  C[7]).	  
• More	  experienced	  practitioners	  are	  much	  more	  polarised	  as	  to	  the	  importance	  they	  place	  
on	  their	  long-­‐term	  relationships	  with	  their	  clients.	  That	  is	  to	  say,	  a	  large	  proportion	  (49	  
per	  cent)	  felt	  it	  was	  more	  important	  and	  a	  large	  proportion	  (35	  per	  cent)	  felt	  it	  was	  of	  
little	  importance	  –	  few	  sat	  in	  the	  middle	  (see	  Appendix	  I,	  Section	  C[8]).	  
• More	  experienced	  practitioners	  are	  more	  likely	  to	  view	  information	  barriers	  (Chinese	  
Walls)	  as	  unimportant	  (78	  per	  cent	  selected	  ‘little	  importance’	  compared	  to	  47	  per	  cent	  
of	  the	  less	  experienced)	  (see	  Appendix	  I,	  Section	  C[9]).	  
The	  survey	  results	  also	  reveal	  a	  relationship	  between	  seniority	  and	  greater	  independence	  and	  
flexibility	  in	  assessing	  conflicts	  of	  interest.	  For	  example,	  senior	  practitioners	  are	  twice	  as	  likely	  to	  
look	  to	  the	  potential	  for	  informal	  resolution,	  are	  50	  per	  cent	  more	  likely	  to	  consider	  client	  
perception	  of	  whether	  a	  conflict	  exists	  to	  be	  important	  and	  are	  three	  times	  more	  likely	  to	  assess	  a	  
conflict	  of	  interest	  themselves	  when	  compared	  to	  less	  experienced	  practitioners.	  The	  following	  
comment	  from	  a	  private	  practitioner	  from	  a	  larger	  firm	  illustrates	  how	  conflicts	  are	  sometimes	  
managed,	  the	  reluctance	  of	  clients	  to	  be	  sent	  away	  and	  the	  importance	  of	  individual	  professional	  
judgement.	  Yet	  despite	  all	  this,	  an	  inconsistent	  approach	  is	  inferred:	  
In	  commercial	  matters	  having	  both	  sides	  in	  house	  is	  more	  likely	  to	  avoid	  or	  assist	  to	  resolve	  an	  issue	  
than	  result	  in	  a	  major	  conflict	  developing	  requiring	  referral	  off.	  Unfortunately	  much	  depends	  on	  the	  
ethics	  and	  judgement	  of	  the	  individual	  practitioner	  in	  this	  space.	  Our	  approach	  is	  universally	  
supported	  by	  our	  clients	  who	  strongly	  resist	  being	  sent	  off	  and	  begrudge	  it.	  Their	  solution	  (which	  in	  a	  
conflict	  situation	  we	  do	  not	  accept)	  is	  generally	  ‘can	  someone	  else	  here	  act	  for	  us’.	  
An	  experienced	  legal	  assistance	  service	  practitioner’s	  comments	  exemplify	  the	  typical	  view	  of	  a	  
senior	  practitioner,	  that	  there	  is	  a	  need	  for	  a	  more	  considered,	  and,	  if	  necessary,	  informal	  approach:	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
113	  A	  lawyer	  always	  being	  the	  first	  to	  assess	  whether	  there	  is	  a	  conflict	  of	  interest	  was	  applicable	  for	  24	  per	  cent	  of	  all	  
respondents,	  compared	  to	  48	  per	  cent	  for	  whom	  this	  was	  the	  case	  either	  only	  ‘sometimes’	  or	  ‘never’	  (see	  Appendix	  I,	  
Question	  18).	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You	  still	  need	  to	  get	  out	  the	  file	  and	  investigate	  the	  context	  [as]	  ultimately	  the	  lawyer	  has	  
responsibility	  (and	  it	  may	  be	  possible	  to	  still	  act)	  …	  rules	  should	  not	  be	  applied	  slavishly	  …	  we	  need	  to	  
be	  mindful	  that	  services	  are	  limited.	  
Remoteness	  
More	  remote	  practitioners	  are	  also	  less	  inclined	  to	  ‘refer	  to	  firm/organisation	  policy/guidelines’	  
when	  determining	  whether	  to	  continue	  providing	  legal	  services	  to	  a	  client	  when	  a	  conflict	  of	  
interest	  arises	  compared	  to	  practitioners	  located	  in	  less	  remote	  areas114	  (see	  Appendix	  I,	  Section	  
B[9]).	  
Those	  who	  placed	  more	  importance	  on	  the	  long-­‐term	  relationships	  established	  with	  clients	  when	  
determining	  whether	  to	  continue	  to	  act	  were	  on	  average	  from	  more	  remote	  areas	  (see	  Appendix	  I,	  
Section	  B[3]).	  	  
Remoteness	  was	  also	  relevant	  in	  relation	  to	  the	  importance	  attributed	  to	  ‘information	  barriers’	  
(Chinese	  Walls)	  being	  in	  place.	  More	  remote	  practitioners	  considered	  them	  to	  be	  less	  important	  as	  
a	  factor	  when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client	  (see	  Appendix	  I,	  Section	  B[10]).	  
In	  regard	  to	  factors	  that	  may	  impact	  on	  legal	  practitioners,	  the	  ‘likelihood	  of	  a	  formal	  complaint’	  is	  
considered	  to	  be	  more	  important	  by	  more	  remote	  practitioners	  (see	  Appendix	  I,	  Section	  B[4]).115	  	  
The	  respondents	  generally	  considered	  the	  ‘negative	  impact	  on	  professional	  reputation’	  to	  be	  
important	  (although	  25	  per	  cent	  of	  sole	  practitioners	  considered	  it	  to	  be	  of	  ‘little	  importance’),	  
while	  the	  more	  remote	  practitioners	  scored	  highest	  on	  ‘middle	  importance’	  (see	  Appendix	  I,	  
Section	  B[11]).	  	  
A	  survey	  question	  intended	  to	  capture	  the	  extent	  to	  which	  conflicts	  of	  interest	  arise,	  and	  how	  
often	  practitioners	  decline	  to	  act	  for	  clients	  in	  these	  circumstances,	  revealed	  that	  the	  frequency	  
with	  which	  lawyers	  decline	  to	  act	  for	  one	  or	  both	  parties	  increases	  as	  remoteness	  declines.	  Put	  
another	  way,	  lawyers	  who	  are	  located	  in	  more	  remote	  areas	  are	  less	  likely	  to	  decline	  to	  act	  (see	  
Appendix	  I,	  Section	  B[8]).	  
In	  combination,	  these	  findings	  suggest	  that	  more	  remote	  lawyers	  may	  not	  always	  be	  acting	  with	  
the	  appropriate	  level	  of	  awareness	  of	  risk	  or	  professional	  responsibility.	  More	  remote	  lawyers,	  for	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
114	  Polarised	  responses	  were	  given	  to	  this	  statement	  regarding	  ‘firm	  or	  organisation	  policy’,	  with	  36	  per	  cent	  of	  all	  
respondents	  stating	  that	  they	  never	  did	  and	  20	  per	  cent	  that	  they	  always	  did	  (see	  Appendix	  I,	  Question	  20).	  
115	  57	  per	  cent	  of	  all	  respondents	  thought	  it	  more	  important;	  26	  per	  cent	  ranked	  it	  of	  little	  importance	  and	  a	  greater	  
majority	  (65	  per	  cent)	  thought	  that	  ‘negative	  impact	  on	  professional	  reputation’	  was	  more	  important.	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example,	  place	  more	  importance	  on	  the	  long-­‐term	  client	  relationship,	  have	  a	  greater	  number	  of	  
primary	  areas	  of	  practice	  and	  are	  less	  likely	  to	  decline	  to	  act	  for	  one	  or	  both	  parties	  in	  
circumstances	  in	  which	  there	  is	  a	  conflict	  of	  interest.	  Yet	  their	  responses	  to	  questions	  relating	  to	  an	  
awareness	  of	  risks	  suggest	  a	  greater	  than	  average	  confidence.	  For	  example,	  a	  larger	  proportion	  of	  
more	  remote	  practitioners	  considered	  that	  they	  were	  sufficiently	  informed	  about	  the	  issues	  
around	  conflict	  of	  interest	  and	  that	  conflict	  of	  interest	  was	  less	  likely	  to	  occur	  in	  what	  are	  generally	  
regarded	  as	  higher	  risk	  jurisdictions	  (family	  violence	  and	  child	  protection).	  
Sole	  practitioners	  
Compared	  to	  practices	  with	  two	  or	  more	  lawyers,	  sole	  practitioners:	  
• consider	  the	  occurrence	  of	  conflict	  of	  interest	  to	  be	  less	  likely	  in	  family	  law	  (see	  Appendix	  
I,	  Section	  D[1])	  	  
• are	  more	  likely	  to	  never	  refer	  a	  client	  to	  another	  solicitor	  in	  town	  (see	  Appendix	  I,	  Section	  
D[2])	  
• less	  often	  discuss	  a	  potential	  conflict	  of	  interest	  with	  their	  colleagues	  (see	  Appendix	  I,	  
Section	  D[3])	  	  
• perceive	  the	  availability	  of	  an	  alternative	  local	  lawyer	  as	  of	  less	  importance	  (see	  Appendix	  
I,	  Section	  D[4])	  
• are	  more	  likely	  to	  disagree	  that	  they	  would	  ‘proceed	  with	  caution	  until	  such	  time	  as	  a	  
potential	  conflict	  of	  interest	  becomes	  an	  actual	  conflict	  or	  they	  are	  confident	  no	  conflict	  
exists’	  (see	  Appendix	  I,	  Section	  D[5])	  	  
• have	  a	  lower	  frequency	  of	  considering	  conflicts	  of	  interest	  (see	  Appendix	  I,	  Section	  D[6]).	  	  
Given	  that	  family	  law	  is	  acknowledged	  as	  an	  area	  where	  conflicts	  arise	  more	  often,	  it	  is	  of	  concern	  
that	  sole	  practitioners	  consider	  conflicts	  to	  be	  less	  likely	  in	  this	  jurisdiction.	  It	  is	  also	  concerning	  
that	  they	  consider	  conflicts	  of	  interest	  less	  often.	  It	  is	  not	  surprising	  that	  sole	  practitioners	  are	  less	  
likely	  to	  discuss	  matters	  with	  colleagues;	  however,	  it	  is	  worth	  noting	  that	  other	  respondents	  see	  
value	  in	  opportunities	  for	  collegial	  discussion	  from	  which	  sole	  practitioners	  may	  be	  failing	  to	  
benefit.	  The	  lesser	  importance	  attributed	  to	  the	  availability	  of	  a	  local	  lawyer	  might	  reflect	  a	  
competitive,	  commercial	  focus,	  or	  the	  approach	  suggested	  by	  the	  research	  results	  that	  sole	  
practitioners	  less	  frequently	  perceive	  the	  need	  for	  a	  referral.	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Summary	  	  
Lawyers	  have	  to	  manage	  the	  inevitable	  conflicts	  of	  interest	  that	  come	  through	  their	  doors.	  The	  
results	  and	  discussion	  presented	  in	  this	  section	  reveal	  that,	  although	  many	  practitioners	  express	  
the	  view	  that	  they	  deal	  with	  conflicts	  as	  a	  matter	  of	  course	  and	  with	  little	  difficulty,	  the	  approaches	  
to	  dealing	  with	  conflict	  of	  interest	  identified	  in	  this	  research	  indicate	  that	  legal	  practitioners	  are	  
not	  always	  attending	  to	  the	  principles	  of	  professional	  conduct	  underlying	  the	  rules.	  This	  research	  
reveals	  that	  approaches	  are	  affected	  by	  the	  type	  of	  practice,	  as	  practitioners	  in	  different	  settings	  
have	  different	  issues	  to	  contend	  with	  in	  regard	  to	  managing	  conflicts	  of	  interest.	  The	  survey	  results	  
that	  indicate	  that	  sole	  practitioners	  less	  frequently	  believe	  that	  they	  ‘need	  to	  consider	  a	  conflict	  of	  
interest’	  (see	  Appendix	  I,	  Section	  D[6])	  and	  that	  practitioners	  in	  more	  remote	  areas	  are	  less	  likely	  
to	  decline	  to	  act	  (see	  Appendix	  I,	  Section	  B[8])	  are	  concerning.	  A	  practitioner’s	  seniority	  and	  
whether	  or	  not	  they	  are	  in	  private	  practice	  have	  also	  been	  found	  to	  influence	  the	  weight	  given	  to	  
the	  factors	  considered	  in	  determining	  and	  acting	  on	  conflicts	  of	  interest.	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Impact	  of	  conflicts	  of	  interest	  
Introduction	  
In	  relation	  to	  clients	  being	  referred	  out	  due	  to	  a	  conflict	  of	  interest,	  both	  the	  literature	  and	  the	  
interview	  findings	  in	  the	  present	  research	  highlight	  a	  number	  of	  consequences	  for	  clients,	  including	  
that:	  	  
• clients	  may	  feel	  a	  sense	  of	  abandonment	  
• referral	  to	  another,	  probably	  unfamiliar,	  practitioner	  may	  create	  delays	  and	  increase	  
costs116	  
• clients	  lose	  their	  freedom	  of	  choice	  
• clients	  may	  need	  to	  travel	  to	  find	  alternative	  legal	  services	  
• clients	  may	  experience	  a	  loss	  of	  confidence	  in	  the	  legal	  system.117	  
The	  impact	  most	  often	  referred	  to	  is	  ‘loss	  of	  access	  to	  justice’.	  There	  may	  be	  no	  reasonably	  
accessible,	  alternative	  service	  such	  as	  a	  legal	  aid	  service,	  particularly	  where	  a	  specialised	  lawyer	  is	  
required;	  and	  transport	  issues	  can	  be	  a	  barrier.	  	  
Carle	  provocatively	  questions	  whether	  accessibility	  to	  lawyers	  translates	  into	  greater	  access	  to	  
justice.	  In	  doing	  so,	  he	  is	  commenting	  on	  the	  broader	  systemic	  causes	  of	  injustice	  and	  disadvantage	  
rather	  than	  intending	  to	  sleight	  lawyers.	  Carle’s	  view	  that	  the	  mere	  provision	  of	  more	  adversarial	  
legal	  services	  will	  not	  bring	  any	  change	  to	  systems	  that	  perpetuate	  disadvantage118	  aligns	  with	  the	  
opinions	  expressed	  by	  some	  human	  service	  provider	  agency	  staff	  interviewed	  for	  this	  research.	  
Human	  service	  provider	  interviews	  
Nine	  interviews	  were	  conducted	  with	  human	  service	  providers,	  including	  in	  the	  areas	  of	  family	  
violence,	  financial	  counselling,	  seniors’	  rights,	  family	  mediation	  and	  health,	  across	  country	  Victoria	  
from	  remote	  east	  to	  west,	  and	  central	  northern	  Victoria.	  Three	  of	  the	  nine	  respondents	  expressed	  
the	  view	  that	  non-­‐adversarial	  services	  such	  as	  mediation	  and	  advocacy	  were	  often	  more	  effective	  in	  
terms	  of	  enabling	  the	  client	  to	  gain	  access	  to	  justice.	  
All	  nine	  respondents	  were	  aware	  that	  both	  lawyers	  and	  clients	  face	  frustrations	  due	  to	  having	  to	  
refer	  out	  when	  conflicts	  of	  interest	  arose.	  The	  impact	  is	  particularly	  severe,	  we	  were	  told,	  where	  the	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  Shapiro,	  above	  n	  28,	  61.	  
117	  Dal	  Pont,	  above	  n	  38,	  174.	  
118	  Carle,	  above	  n	  57,	  138–9.	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more	  urgent	  need	  for	  the	  client	  is	  for	  advocacy	  and	  counselling	  rather	  than	  legal	  advice.	  Some	  legal	  
centres,	  for	  example,	  offer	  integrated	  services	  where	  legal	  and	  welfare	  advocates	  interview	  clients	  
together	  or	  they	  may	  be	  housed	  in	  the	  same	  premises	  as	  welfare	  services.	  The	  interviewees	  
indicated	  that	  clients	  often	  urgently	  require	  an	  opportunity	  to	  ‘debrief’,	  rather	  than	  legal	  services,	  
and	  may	  not	  be	  ready	  to	  fully	  communicate	  their	  situation.	  While	  it	  is	  important	  that	  a	  client	  be	  
aware	  of	  their	  legal	  rights,	  they	  may	  not	  wish	  to	  act	  on	  this	  information	  until	  more	  urgent	  welfare	  
supports	  are	  put	  in	  place.119	  The	  respondents	  also	  suggested	  that,	  currently,	  CLCs’	  strict	  approach	  to	  
conflicts	  of	  interest	  can	  lead	  to	  clients	  being	  referred	  away	  to	  a	  more	  distant,	  more	  costly	  and	  less	  
appropriate	  (non-­‐specialist)	  service,	  or	  to	  no	  service	  at	  all.	  This	  is	  particularly	  so	  for	  CLCs	  that	  offer	  
integrated	  services	  and/or	  are	  housed	  with	  welfare	  services.	  
The	  comprehensive	  Legal	  Australia	  Wide	  Survey	  on	  legal	  need	  (the	  LAW	  Survey)	  recognises	  that	  
‘legal	  needs	  are	  often	  interconnected	  with	  non-­‐legal	  needs’.	  The	  survey	  ‘stresses	  the	  value	  of	  a	  
holistic	  approach	  to	  justice	  that	  is	  both	  multifaceted	  and	  integrated’.	  Such	  an	  approach	  needs	  to	  
comprise	  ‘multiple	  strategies	  to	  cater	  for	  the	  diverse	  needs	  of	  the	  whole	  community’	  and	  ‘more	  
tailored,	  intensive	  assistance	  across	  both	  legal	  and	  other	  human	  services	  for	  disadvantaged	  people	  
who	  have	  intertwined	  legal	  and	  non-­‐legal	  needs’.120	  	  
In	  essence,	  while	  the	  LAW	  Survey	  promotes	  the	  value	  of	  integrated	  service	  delivery,	  clients	  who,	  due	  
to	  lawyers’	  conflicts	  of	  interest,	  have	  to	  be	  referred	  away	  may	  lose	  the	  opportunity	  to	  benefit	  from	  
such	  integrated	  services.	  
	  
The	  human	  service	  providers	  in	  this	  study	  also	  noted	  that	  the	  impact	  of	  conflicts	  of	  interest	  was	  
exacerbated	  by	  the	  poor	  provision	  of	  public	  transport	  and	  the	  lack	  of	  specialist	  legal	  services.	  When	  
a	  client	  is	  referred	  out,	  the	  lack	  of	  public	  transport,	  the	  travel	  costs	  involved	  and	  the	  non-­‐availability	  
of	  an	  alternative	  specialist	  lawyer	  all	  create	  barriers	  to	  legal	  service	  provision.	  
A	  common	  frustration	  among	  family	  violence	  service	  providers	  is	  that	  lawyers	  will	  ‘go	  with	  the	  status	  
quo’	  when	  a	  decision	  has	  to	  be	  made	  about	  who	  will	  be	  their	  client.	  This	  manifests	  in	  the	  legal	  
practitioner	  more	  frequently	  acting	  for	  the:	  
• alleged	  perpetrator,	  as	  the	  person	  who	  has	  to	  answer	  to	  an	  application	  to	  the	  court	  
• person	  of	  standing	  in	  the	  local	  community	  
• client	  who	  is	  able	  to	  pay.	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
119	  Interview	  with	  Philippa	  Campbell,	  Advocacy	  Coordinator,	  Seniors	  Rights	  Victoria,	  20	  March	  2013.	  
120	  C	  Coumarelos	  et	  al.,	  Legal	  Australia-­‐Wide	  Survey:	  Legal	  Need	  in	  Australia,	  Access	  to	  Justice	  and	  Legal	  Need,	  Volume	  7	  
(Law	  and	  Justice	  Foundation	  of	  NSW,	  August	  2012),	  234.	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The	  outcome	  of	  this	  approach	  is	  that	  women	  are	  too	  often	  appearing	  in	  court	  without	  legal	  support	  
and	  representation	  and	  therefore	  with	  reduced	  access	  to	  the	  protection	  from	  further	  violence	  that	  a	  
court	  order	  might	  offer.121	  
Two	  of	  the	  human	  service	  provider	  respondents	  referred	  to	  cases	  in	  which	  one	  of	  the	  parties	  in	  a	  
dispute	  sought	  advice	  from	  all	  of	  the	  lawyers	  in	  town	  with	  the	  intention	  of	  ‘conflicting	  out’	  their	  
adversary	  so	  that	  they	  had	  to	  go	  out	  of	  town	  to	  access	  legal	  support.	  (Some	  lawyer	  respondents	  also	  
referred	  to	  this	  practice,	  while	  others	  suggested	  that	  it	  occurred	  only	  infrequently.)	  
The	  respondents	  provided	  some	  dramatic	  examples	  of	  conflicts	  of	  interest	  that	  had	  a	  serious	  impact	  
on	  individuals	  (and	  made	  a	  serious	  impression	  on	  the	  service	  providers).	  These	  included	  cases	  in	  
which	  a	  person	  was	  unable	  to	  be	  legally	  represented	  when	  the	  other	  party	  was,	  and	  cases	  in	  which	  
lawyers	  had	  continued	  to	  act	  despite	  serious	  conflicts	  of	  interest	  and	  were	  not	  made	  accountable	  for	  
these	  actions.	  	  
Most	  human	  service	  provider	  interviews	  revealed	  some	  negative	  views	  on	  how	  conflicts	  of	  interest	  
can	  play	  out	  for	  clients,	  sometimes	  culminating	  in	  reduced	  confidence	  in	  lawyers	  and	  the	  legal	  
system	  and	  leading	  to	  clients	  feeling	  discouraged	  from	  seeking	  legal	  assistance.	  
The	  comments	  from	  human	  services	  agencies	  included:	  
	   [Conflicts	  of	  interest]	  can	  narrow	  people’s	  options.	  
	   It	  all	  adds	  stress	  to	  the	  client.	  
Women	  are	  driven	  into	  poverty	  because	  they	  have	  to	  move	  from	  their	  community	  [in	  relation	  to	  
some	  family	  violence	  cases].	  
Clients	  have	  more	  trouble	  finding	  a	  lawyer,	  they	  can	  be	  disadvantaged	  by	  having	  a	  less	  qualified	  
solicitor	  who	  is	  less	  familiar	  with	  the	  circumstances	  and	  is	  potentially	  less	  sympathetic.	  
A	  further	  issue	  in	  relation	  to	  the	  relationship	  between	  human	  service	  providers	  and	  lawyers	  
concerns	  the	  different	  approaches	  to	  conflicts	  of	  interest	  adopted	  by	  different	  professions.	  Legal	  
practitioners’	  conflicts	  of	  interest	  rules	  are	  more	  stringent	  and	  this	  may	  not	  be	  understood	  by	  other	  
professionals	  when	  referrals	  are	  made.	  One	  legal	  practitioner’s	  survey	  response,	  although	  somewhat	  
exaggerated,	  illustrates	  this	  point:	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  Jordan	  L	  and	  Phillips	  L,	  Women’s	  Experiences	  of	  Surviving	  Family	  Violence	  and	  Accessing	  the	  Magistrate’s	  Court	  in	  
Regional	  Victoria	  (2014,	  forthcoming),	  Centre	  for	  Rural	  and	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  and	  Justice,	  Deakin	  University.	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Something	  I	  notice	  regularly	  is	  that	  some	  of	  the	  accountants	  and	  financial	  planners	  who	  refer	  work	  
my	  way	  do	  not	  have	  any	  understanding	  of	  issues	  of	  conflict	  of	  interest.	  This	  is	  a	  matter	  of	  frustration	  
for	  me:	  that	  the	  regulation	  of	  lawyers	  does	  seem	  to	  be	  much	  more	  stringent	  than	  those	  of	  other	  
professions.	  
Impact	  on	  legal	  practice	  
Legal	  practitioners	  were	  interviewed	  about	  the	  impact	  of	  conflicts	  of	  interest	  on	  their	  practice	  and	  
most	  expressed	  some	  frustration	  at	  losing	  clients	  when	  they	  had	  to	  refer	  them	  out,	  particularly	  
when	  the	  firm	  had	  been	  acting	  for	  a	  client’s	  family	  for	  generations.	  
Seventy-­‐four	  per	  cent	  of	  surveyed	  practitioners	  agreed122	  that	  sending	  clients	  away	  ‘who	  they	  have	  
built	  up	  a	  relationship	  with	  over	  time’	  had	  a	  significant	  impact	  on	  their	  capacity	  to	  provide	  services.	  
The	  more	  experienced	  practitioners	  agreed	  more	  strongly	  (81	  per	  cent)	  than	  the	  less	  experienced	  
(66	  per	  cent).	  
Fifty-­‐nine	  per	  cent	  agreed123	  that	  conflicts	  arising	  ‘when	  they	  are	  well	  into	  a	  matter’	  had	  a	  
significant	  impact.	  Those	  who	  had	  worked	  exclusively	  in	  rural	  and	  regional	  Victoria	  agreed	  more	  
strongly	  than	  those	  who	  had	  some	  capital	  city	  experience	  (70	  per	  cent	  compared	  to	  44	  per	  cent),	  
while	  those	  with	  capital	  city	  experience	  disagreed	  more	  (49	  per	  cent	  compared	  to	  24	  per	  cent).	  
What	  could	  be	  the	  reason	  for	  this	  disparity?	  Are	  rural	  and	  regional	  practitioners	  more	  likely	  to	  
become	  more	  deeply	  involved	  in	  a	  case	  before	  they	  recognise	  that	  there	  is	  a	  conflict	  of	  interest?	  
Do	  they	  have	  a	  lower	  level	  of	  awareness	  about	  issues	  related	  to	  conflict	  of	  interest?	  Do	  they	  take	  
more	  risks	  for	  commercial	  reasons?	  Do	  they	  have	  a	  stronger	  sense	  of	  commitment	  to	  the	  clients	  
with	  whom	  they	  work?	  
Seventy-­‐four	  per	  cent	  agreed124	  that	  their	  practice	  was	  impacted	  significantly	  due	  to	  conflicts	  of	  
interest	  leading	  to	  ‘a	  loss	  of	  income	  for	  the	  practice’.	  Those	  who	  agreed	  with	  this	  statement	  were	  
much	  more	  likely	  to	  be	  from	  more	  remote	  areas	  than	  were	  those	  who	  disagreed.125	  	  
This	  financial	  impact,	  however,	  did	  not	  necessarily	  alter	  practitioners’	  views	  of	  their	  obligations	  in	  
determining	  whether	  a	  conflict	  of	  interest	  existed.	  A	  majority	  of	  respondents	  (64	  per	  cent)	  
considered	  the	  ‘potential	  loss	  of	  income’	  to	  be	  of	  little	  importance	  ‘when	  deciding	  whether	  to	  
continue	  to	  act	  for	  a	  client	  where	  a	  potential	  conflict	  of	  interest	  has	  arisen’.	  This	  result	  is	  in	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
122	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  13.	  
123	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  13.	  
124	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  13.	  
125	  Agree	  –	  ARIA+	  1.3747	  compared	  to	  disagreed	  -­‐	  ARIA+	  score	  0.7557.	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contrast	  to	  suggestions	  by	  some	  that	  commercial	  pressures	  drive	  private	  practitioners’	  approaches	  
to	  conflicts	  of	  interest.	  	  
The	  respondents	  also	  expressed	  their	  frustration	  at	  the	  difficulty	  they	  encountered	  in	  explaining	  
conflicts	  of	  interest	  to	  clients.	  This	  is	  exacerbated	  by	  the	  need	  to	  avoid	  breaching	  client	  
confidentiality	  in	  providing	  such	  explanations.	  Practitioners	  reported	  that	  clients	  sometimes	  take	  
the	  ‘knockback’	  badly	  and	  can	  sometimes	  become	  quite	  distressed.	  Over	  two-­‐thirds	  of	  survey	  
respondents	  agreed	  (69	  per	  cent)	  that	  a	  conflict	  of	  interest	  can	  have	  a	  significant	  impact	  because	  
‘clients	  don’t	  understand	  why	  I	  am	  unable	  to	  act	  for	  them’.	  As	  one	  respondent	  noted:	  
Clients	  often	  don’t	  understand	  (or	  care)	  about	  conflicts	  and	  do	  not	  like	  to	  be	  forced	  to	  change	  
lawyers.	  
Fifty-­‐three	  per	  cent	  of	  respondents	  agreed126	  with	  the	  statement	  that	  ‘conflicts	  of	  interest	  help	  
build	  professional	  connections’,	  thus	  reflecting	  a	  positive	  impact.	  In	  this	  regard,	  while	  conflict	  of	  
interest	  issues	  overall	  have	  a	  negative	  impact	  on	  law	  firms,	  interviewees	  also	  revealed	  that	  the	  
process	  of	  explaining	  the	  issues	  around	  a	  conflict	  of	  interest	  to	  a	  client	  can	  reinforce	  a	  firm’s	  good	  
reputation	  and	  the	  collegiality	  of	  lawyers	  is	  heightened	  through	  referrals	  to	  one	  another.	  
Related	  to	  the	  above,	  83	  per	  cent	  of	  survey	  respondents	  agreed127	  with	  the	  statement	  that	  ‘the	  
way	  a	  lawyer	  addresses	  a	  conflict	  enhances	  the	  public’s	  perception	  of	  lawyers’	  ethical	  practice’.	  
The	  survey	  respondents	  were	  also	  asked	  about	  whether	  or	  not	  they	  agreed	  with	  the	  following	  
statement	  (originally	  made	  by	  an	  interview	  respondent):	  
Conflicts	  have	  no	  particular	  impact	  …	  it’s	  all	  in	  a	  day’s	  work.	  	  
Fifty-­‐six	  per	  cent	  disagreed	  with	  this	  statement128	  while	  39	  per	  cent	  agreed.	  	  
Impact	  on	  community	  
Sixty-­‐four	  per	  cent	  of	  those	  surveyed	  agreed	  that	  their	  practice	  was	  significantly	  impacted	  by	  
conflicts	  of	  interest	  leading	  to	  clients	  ‘losing	  confidence	  in	  lawyers’.	  Further,	  61	  per	  cent	  agreed	  that	  
their	  practice	  was	  significantly	  impacted	  by	  conflicts	  of	  interest	  leading	  to	  clients	  ‘losing	  trust	  in	  the	  
justice	  system’s	  ability	  to	  help	  them’.	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
126	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  14.	  
127	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  14.	  
128	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  14.	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Of	  the	  total,	  58	  per	  cent	  agreed129	  that	  the	  ‘limited	  other	  relevant	  local	  expertise	  to	  refer	  the	  client	  
to’	  had	  a	  significant	  impact;	  yet	  only	  18	  per	  cent	  believed	  that	  their	  town	  was	  underserviced	  in	  
relation	  to	  lawyers	  practising	  in	  the	  same	  area	  of	  law.	  The	  anomaly	  in	  responses	  to	  these	  two	  
questions	  cannot	  be	  explained	  without	  further	  investigation.	  However,	  there	  may	  be	  other	  factors	  
involved	  when	  practitioners	  consider	  whether	  there	  is	  sufficient	  local	  legal	  expertise	  to	  which	  to	  
refer.	  For	  example,	  respondents	  may	  have	  been	  considering	  quality	  of	  service	  factors,	  not	  just	  
availability.	  	  
VLA/CLC	  practitioners	  agreed	  in	  a	  higher	  proportion	  (73	  per	  cent)	  than	  private	  practitioners	  (55	  per	  
cent)	  on	  the	  significance	  of	  the	  impact	  of	  ‘limited	  local	  expertise	  to	  refer’.	  This	  result	  could	  be	  seen	  
to	  infer	  that	  VLA/CLC	  practitioners	  are	  more	  conscious	  of	  the	  limited	  availability	  of	  legal	  assistance	  
services	  in	  their	  towns.	  (A	  greater	  proportion	  of	  practitioners	  who	  agreed	  to	  the	  statement	  
regarding	  the	  impact	  of	  limited	  local	  expertise	  were	  more	  likely	  to	  be	  from	  remote	  areas	  than	  
those	  who	  disagreed.130)	  
Some	  lawyers	  commented	  that	  lawyer	  mobility	  impacts	  quite	  heavily	  in	  rural	  and	  regional	  areas.	  The	  
more	  lawyers	  move	  around,	  the	  greater	  the	  potential	  for	  conflicts	  of	  interest	  as	  they	  bring	  with	  
them	  knowledge	  of	  a	  greater	  number	  of	  clients.	  The	  impact	  of	  conflicts	  is	  also	  greater	  due	  to	  legal	  
practitioners	  living	  and	  working	  among	  the	  community	  they	  service.	  
Impact	  on	  clients	  
The	  interviewed	  lawyers	  were	  concerned	  about	  the	  client’s	  experience	  of	  conflicts	  of	  interest	  in	  the	  
same	  way	  as	  were	  human	  service	  providers.	  They	  appreciated	  the	  inconvenience	  of	  having	  to	  get	  a	  
new	  lawyer,	  that	  there	  may	  be	  no	  lawyer	  nearby,	  and	  specifically	  none	  who	  possess	  the	  requisite	  
expertise,	  who	  undertake	  legal	  aid	  work	  or	  who	  provide	  free	  legal	  assistance.	  Travel	  to	  another	  town	  
is	  not	  always	  easy	  given	  the	  inadequate	  nature	  of	  public	  transport	  facilities	  or	  a	  client’s	  lack	  of	  
finances.	  The	  only	  free	  advice	  available	  may	  be	  by	  telephone	  from	  a	  distant	  legal	  centre.	  	  
Additionally,	  respondents	  recognised	  that	  the	  community	  suffers	  from	  having	  less	  choice.	  On	  the	  
other	  hand,	  if	  lawyers	  demonstrate	  a	  lower	  standard	  of	  professional	  practice	  and	  do	  not	  refer	  a	  
client	  on	  when	  there	  is	  a	  conflict	  of	  interest,	  the	  community’s	  impression	  of	  lawyers	  may	  be	  
affected.131	  If	  public	  perception	  of	  lawyers	  is	  diminished,	  people	  lose	  confidence	  in	  the	  legal	  system	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
129	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  13.	  
130	  Agree	  –	  ARIA+	  1.4074	  compared	  to	  disagreed	  ARIA+	  score	  1.0138.	  
131	  The	  issue	  of	  public	  expectations	  of	  legal	  professionals	  is	  a	  significant	  aspect	  of	  Brooking	  J’s	  judgement	  in	  the	  Spincode	  
case,	  above	  n	  44.	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(and	  are	  less	  likely	  to	  seek	  help	  when	  needed).	  Griffiths-­‐Baker	  refers	  to	  the	  maintenance	  of	  public	  
confidence	  in	  the	  legal	  profession	  as	  a	  ‘paramount	  interest’	  to	  be	  protected.132	  
As	  one	  respondent	  said:	  
It	  is	  important	  for	  the	  community	  to	  believe	  that	  lawyers	  are	  advocating	  for	  them	  fearlessly.	  
Summary	  
Human	  service	  providers	  offer	  a	  broader	  perspective	  on	  the	  reality	  of	  conflicts	  of	  interest	  and	  their	  
impact	  on	  the	  community’s	  access	  to	  justice	  in	  highlighting	  the	  loss	  of	  continuity	  across	  services	  
where	  clients’	  issues	  may	  require	  a	  range	  of	  legal	  and	  non-­‐legal	  supports.	  	  
The	  respondents	  considered	  transport	  to	  be	  a	  major	  issue.	  The	  lack	  of	  public	  transport	  and	  the	  
expense	  of	  travel	  contribute	  to	  the	  inconvenience	  suffered	  by	  those	  unable	  to	  access	  local	  legal	  
services	  due	  to	  a	  conflict	  situation.	  	  
The	  difficulty	  of	  explaining	  conflicts	  of	  interest	  and	  of	  having	  to	  refer	  out	  long-­‐term	  clients	  was	  a	  
common	  cause	  for	  frustration	  among	  the	  lawyer	  respondents.	  The	  impact	  of	  a	  loss	  of	  income	  due	  to	  
conflicts	  was	  reported	  to	  be	  significant	  but	  was	  not	  a	  major	  factor	  shaping	  practitioners’	  
determination	  of	  conflicts.	  	  
The	  results	  overall	  indicate	  that	  rural	  and	  regional	  clients	  and	  legal	  practitioners	  can	  be	  negatively	  
impacted	  by	  conflicts	  of	  interest.	  Although	  there	  may	  be	  a	  tension	  for	  practitioners	  in	  wanting	  to	  
maximise	  service	  accessibility	  and	  provide	  a	  high	  standard	  of	  professional	  practice,	  the	  importance	  
of	  maintaining	  client	  confidence	  in	  lawyers	  and	  the	  legal	  system,	  by	  observance	  of	  ethical	  practice	  
requirements	  in	  relation	  to	  conflicts	  of	  interest,	  is	  recognised	  by	  the	  respondents.	  	   	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
132	  J	  Griffiths-­‐Baker,	  Serving	  Two	  Masters:	  Conflicts	  of	  Interest	  in	  the	  Modern	  Law	  Firm,	  Hart	  Publishing,	  Portland,	  Oregon,	  
2002.	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How	  lawyers	  learn:	  mentoring,	  training	  and	  ethics	  
Introduction	  
A	  significant	  number	  of	  respondents	  identified	  mentoring	  and	  training	  as	  an	  important	  factor	  in	  
increasing	  lawyers’	  skills	  in	  dealing	  with	  conflicts	  of	  interest	  and	  their	  understanding	  and	  
appreciation	  of	  ethics	  more	  generally.	  
The	  need	  for	  mentoring	  and	  training	  
When	  asked	  to	  grade	  their	  response	  to	  a	  list	  of	  eight	  suggestions,	  respondents	  favoured:	  
• ‘Greater	  mentoring/support	  for	  junior	  lawyers’	  
• ‘More	  conflict	  of	  interest–focused	  CPD’.	  
	  
Figure	  7	  Improving	  the	  way	  conflict	  of	  interest	  is	  dealt	  with	  in	  rural	  and	  regional	  legal	  practice	  
The	  lawyers	  interviewed	  also	  referred	  to	  the	  value	  of	  mentoring	  and	  training,	  particularly	  for	  the	  less	  
experienced,	  in	  order	  to	  help	  them	  appreciate	  the	  complexities	  of	  conflicts	  of	  interest.	  In	  relation	  to	  
this	  respondents	  comments	  included	  that:	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[lawyers]	  need	  skilling	  up	  to	  work	  with	  complexity	  …	  it’s	  a	  big	  issue	  that	  needs	  individual	  judgement	  ...	  
[you]	  can’t	  just	  send	  people	  away	  holus	  bolus!133	  
[lawyers]	  don’t	  understand	  the	  nuances.	  
[lawyers]	  need	  greater	  sophistication	  and	  training.	  The	  rules	  don’t	  cater	  for	  all	  the	  situations	  that	  
arise.	  
As	  Principal	  Lawyer	  I	  use	  every	  opportunity	  to	  demonstrate	  and	  discuss	  …	  with	  younger	  lawyers	  so	  
they	  can	  develop	  their	  own	  standards.	  
[lawyers]	  need	  more	  CPD	  on	  the	  complexities	  of	  conflicts	  of	  interest	  because	  experience	  tells	  [is	  
evident	  from	  a	  lawyer’s	  level	  of	  experience].	  	  
	  Workplace	  learning	  	  
The	  survey	  results	  showed	  that	  less	  experienced	  practitioners	  were	  more	  likely	  to	  discuss	  with	  
colleagues,	  refer	  to	  the	  LIV	  and	  refer	  to	  the	  profession’s	  rules	  in	  dealing	  with	  conflicts	  of	  interest.	  
They	  have	  fewer	  years’	  experience	  on	  which	  to	  draw	  for	  the	  development	  of	  a	  professional	  
judgement,	  the	  need	  for	  which	  most	  practitioners	  recognised.	  	  
Levin	  and	  Mather	  claim	  that	  lawyers	  generally	  learn	  from	  other	  lawyers	  in	  the	  workplace.	  Direct	  
instruction,	  overheard	  conversation,	  observation,	  disciplinary	  practices	  and	  legal	  education	  all	  
contribute	  to	  lawyers’	  learning,	  which	  in	  turn	  strongly	  influences	  the	  creation	  of	  a	  ‘community	  of	  
practice’.	  Without	  a	  strong	  and	  dynamic	  social	  context,	  however,	  this	  workplace	  learning	  may	  lead	  
to	  ‘ethical	  fading’	  so	  that	  the	  longer	  practitioners	  are	  in	  a	  job,	  the	  more	  they	  perceive	  what	  those	  
around	  them	  do	  to	  be	  the	  norm	  regardless	  of	  whether	  it	  is	  appropriate	  or	  ethical.134	  Shapiro’s	  
research	  suggests	  that	  efforts	  to	  maintain	  good	  client	  relations	  ‘often	  trump	  ethical	  rules’.135	  
Relevant	  to	  this	  argument	  are	  the	  survey	  responses	  that	  revealed	  that	  the	  more	  remote	  and	  more	  
senior	  practitioners	  showed	  greater	  concern	  for	  long-­‐term	  relationships	  with	  clients,	  a	  stronger	  
belief	  that	  they	  were	  ‘sufficiently	  informed’	  to	  deal	  with	  conflicts	  of	  interest	  and	  greater	  use	  of	  
informal	  resolution.	  More	  experienced	  practitioners	  were	  less	  likely	  to	  discuss	  conflict	  of	  interest	  
issues	  with	  their	  colleagues,	  refer	  to	  past	  practices,	  refer	  to	  policy/guidelines,	  consult	  with	  the	  LIV	  or	  
refer	  to	  the	  profession’s	  rules.	  These	  results	  also	  seem	  to	  suggest	  a	  kind	  of	  ‘ethical	  fading’,	  as	  they	  
imply	  that	  some	  practitioners	  are	  arguably	  drawing	  from	  a	  narrower	  set	  of	  experiences,	  being	  less	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
133	  Interview	  respondent.	  An	  LSC	  staff	  member	  queried	  whether	  lawyers	  were	  sufficiently	  skilled	  at	  reflecting	  on	  matters	  of	  
ethics.	  A	  senior	  VLA	  lawyer	  informed	  us	  that	  their	  more	  senior	  lawyers	  are	  endeavouring	  to	  demonstrate	  to	  the	  less	  
experienced	  lawyers	  at	  VLA	  the	  complexities	  of	  conflict	  of	  interest	  and	  the	  importance	  of	  developing	  standards.	  
134	  Levin	  and	  Mather,	  above	  n	  54,	  15.	  
135	  Shapiro,	  above	  n	  28,	  454.	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exposed	  to	  or	  less	  challenged	  by	  peer	  opinion	  and	  practices.	  Assuming	  that	  seniority	  enhances	  
professional	  judgement,	  spending	  less	  time	  referring	  to	  others	  or	  to	  rules	  and	  guidelines	  is	  not	  
necessarily	  a	  problem.	  Nevertheless,	  the	  value	  of	  conferring	  with	  others	  should	  not	  be	  overlooked.	  
More	  remote	  lawyers,	  however,	  do	  need	  more	  opportunities	  to	  be	  collegial	  and	  discuss	  the	  more	  
difficult	  cases	  of	  conflict	  of	  interest	  that	  may	  arise	  for	  them.	  	  
The	  problem	  of	  lawyer	  succession	  is	  also	  an	  issue	  for	  collegiality	  among	  rural	  and	  regional	  
practitioners.	  An	  estimated	  40	  per	  cent	  of	  regional	  practitioners	  will	  retire	  in	  the	  next	  five	  years.136	  
The	  difficulty	  of	  attracting	  lawyers	  to	  work	  in	  rural	  and	  regional	  areas	  and	  the	  shortage	  of	  the	  
required	  expertise	  is	  exacerbated	  by	  the	  retirement	  of	  more	  experienced	  lawyers	  and	  the	  reduced	  
availability	  of	  more	  senior	  lawyers	  as	  mentors.137	  	  
Recommendation	  	  
	  
That	  the	  LIV,	  LSC,	  VLA	  and	  Federation	  of	  CLCs:	  
	  
• Investigate	  strategies	  for	  the	  development,	  improvement	  and	  promotion	  of	  their	  
mentoring	  programs	  and	  support	  for	  newer	  legal	  practitioners	  with	  a	  focus	  on	  rural	  and	  
regional	  lawyers.	  	  
	  
• Encourage	  practitioners	  to	  participate	  in	  mentoring	  programs.	  Consideration	  should	  be	  
given	  to	  collaborations	  between	  the	  three	  sectors	  together	  with	  the	  Victorian	  Legal	  
Assistance	  Forum	  to	  reflect	  a	  continuity	  of	  approach	  where	  possible.	  
	  
Training	  
LIV	  staff	  commented	  that	  the	  seminars	  and	  interactive	  workshops	  the	  LIV	  conducts	  in	  rural	  and	  
regional	  Victoria	  are	  tailored	  to	  the	  needs	  of	  the	  audience	  in	  terms	  of	  substantive	  law.	  For	  example,	  
where	  an	  audience	  indicates	  that	  they	  need	  information	  and	  support	  in	  relation	  to	  succession	  law,	  
the	  LIV	  will	  endeavour	  to	  meet	  this	  need.138	  This	  research	  suggests	  that	  opportunities	  for	  interactive	  
learning	  may	  need	  to	  be	  expanded	  to	  areas	  of	  CPD	  delivery	  beyond	  the	  substantive,	  such	  as	  ethics	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
136	  Peter	  Noble	  submission	  to	  Parliament	  of	  Victoria,	  Inquiry	  into	  the	  Extent	  and	  Nature	  of	  Disadvantage	  and	  Inequity	  in	  
Rural	  and	  Regional	  Victoria,	  Rural	  and	  Regional	  Committee,	  Final	  Report,	  October	  2010,	  50.	  
137	  The	  LIV	  has	  a	  ‘self-­‐select’	  mentoring	  program	  which,	  it	  acknowledges,	  has	  few	  rural	  and	  regional	  registrants	  and	  needs	  
improvement	  (Communication	  with	  LIV	  staff	  member,	  9	  August	  2013).	  
138	  Communication	  with	  LIV	  representative,	  9	  August	  2013.	  Staff	  expressed	  an	  awareness	  that	  delivery	  could	  be	  improved	  
and	  were	  actively	  working	  on	  how	  this	  could	  be	  achieved	  given	  the	  resource	  constraints.	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and	  professional	  responsibility	  and	  professional	  skills,	  to	  provide	  rural	  and	  regional	  practitioners	  
with	  forums	  for	  discussion.	  This	  would	  give	  rural	  and	  regional	  practitioners	  more	  opportunity	  to	  
share	  exploration	  of	  the	  issues	  that	  have	  led	  the	  majority	  of	  the	  respondents	  to	  state	  that	  ‘regional	  
circumstances	  require	  greater	  consideration	  when	  developing	  professional	  rules’	  (86	  per	  cent	  
agreed)139,	  while	  at	  the	  same	  time	  stating	  that	  ‘rural	  and	  regional	  practitioners	  are	  sufficiently	  
informed	  to	  deal	  with	  conflicts	  of	  interest’	  (79	  per	  cent	  agreed).140	  In	  other	  words,	  the	  respondents	  
seemed	  to	  express	  confidence	  in	  their	  knowledge	  while	  also	  believing	  that	  the	  context	  of	  their	  
practice	  necessitates	  special	  consideration.	  One	  survey	  respondent	  commented:	  
I	  do	  think	  practising	  in	  a	  rural	  or	  regional	  area	  presents	  unique	  conflict	  of	  interest	  issues,	  often	  more	  
so	  than	  in	  the	  city	  where	  access	  to	  legal	  practitioners	  is	  easier,	  and	  I	  would	  appreciate	  more	  CPD	  
training	  in	  rural	  or	  regional	  areas	  with	  that	  particular	  focus	  in	  mind.	  
The	  LSC	  is	  statutorily	  required	  to	  deliver	  education	  to	  both	  the	  legal	  profession	  and	  the	  
community.141	  LSC	  staff	  stated	  that	  the	  LSC	  delivers	  talks	  and	  workshops	  with	  the	  aim	  of	  reinforcing	  
its	  practice	  and	  preventive	  approach,	  communicating	  LSC	  insights	  gained	  through	  its	  work,	  and	  
informing	  practitioners	  about	  the	  role	  of	  the	  LSC	  and	  practitioner	  rights	  and	  obligations.	  The	  LSC	  is	  
also	  currently	  exploring	  the	  potential	  for	  information	  technologies	  to	  improve	  on	  its	  delivery	  of	  such	  
programs.142	  	  
Curriculum	  materials	  developed	  by	  the	  Rural	  and	  Regional	  Education	  Network	  for	  undergraduate	  
law	  students	  also	  have	  potential	  for	  postgraduate	  training	  and	  professional	  development	  in	  Victoria.	  
The	  network’s	  Rethinking	  the	  Law	  Curriculum:	  Preparing	  Law	  Graduates	  for	  Practice	  in	  Rural	  and	  
Regional	  Australia143	  acknowledges	  the	  unique	  practice	  environment	  in	  rural	  and	  regional	  areas.	  One	  
of	  the	  eight	  modules	  is	  entitled	  Professional	  Skills	  of	  Rural,	  Regional	  and	  Remote	  Legal	  Practitioners.	  	  
Also	  relevant	  to	  the	  training	  of	  Victorian	  legal	  practitioners	  is	  the	  work	  of	  the	  Legal	  Practitioners’	  
Liability	  Committee	  (LPLC),	  the	  professional	  indemnity	  insurer	  for	  Victorian	  legal	  practices.	  In	  
addition	  to	  handling	  claims	  the	  LPLC	  provides	  risk	  management	  services	  such	  as	  seminars	  and	  
workshops	  and	  training	  resources	  with	  the	  aim	  of	  raising	  the	  level	  of	  risk	  awareness	  and	  reducing	  
the	  number	  of	  claims.144	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
139	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  29.	  
140	  Combines	  responses	  ‘slightly	  agree’	  and	  ‘agree’	  for	  Question	  29.	  
141	  Legal	  Profession	  Act	  2004	  (Vic.),	  Division	  1,	  Part	  6.3,	  Division	  1,	  6.3.2.	  
142	  Communication	  with	  LSC	  staff	  member	  24	  September	  2013.	  
143	  Rural	  and	  Regional	  Education	  Network,	  above	  n	  72.	  These	  materials	  are	  open	  educational	  resources	  under	  a	  creative	  
common	  licence.	  
144	  The	  extent	  to	  which	  this	  occurs	  and	  the	  quality	  of	  presentations	  were	  not	  investigated	  in	  this	  research.	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The	  Victorian	  Legal	  Assistance	  Forum	  (VLAF)	  is	  an	  association	  of	  member	  organisations	  that	  includes	  
the	  LIV,	  VLA	  and	  CLCs.	  Its	  relevance	  to	  this	  research	  is	  evident	  in	  its	  aims,	  which	  include	  the	  
improvement	  of	  ‘service	  delivery	  models	  by	  providers	  of	  legal	  assistance	  services’	  and	  its	  support	  for	  
the	  establishment	  of	  regional	  networks	  and	  forums.	  One	  of	  the	  aims	  of	  the	  Regional	  Legal	  Assistance	  
Forums	  is	  to	  build	  the	  capacity	  of	  legal	  services	  across	  regional	  Victoria.	  
This	  research	  was	  discussed	  with	  the	  VLAF’s	  project	  officer,	  who	  explained	  that	  the	  VLAF	  provides	  a	  
‘neutral	  ground’	  for	  discussion,	  identification	  of	  issues	  and	  the	  exchange	  of	  information.	  While	  the	  
issue	  of	  conflict	  of	  interest	  and	  its	  impact	  on	  legal	  service	  provision	  has	  not	  been	  raised	  formally	  by	  
VLAF	  partners145,	  any	  programs	  involving	  its	  member	  organisations	  relating	  to	  rural	  and	  regional	  
practitioners,	  service	  delivery	  and	  access	  to	  justice	  should	  consider	  building	  on	  and	  supporting	  this	  
association.	  	  
Ethics	  and	  training	  
Both	  the	  literature	  and	  our	  research	  findings	  indicate	  some	  degree	  of	  confusion	  as	  to	  the	  what,	  
which	  and	  how	  of	  ethics	  in	  lawyers’	  decision-­‐making	  regarding	  conflicts	  of	  interest.	  The	  different	  
levels	  of	  significance	  attributed	  to	  long-­‐term	  relationships	  with	  clients	  or	  the	  importance	  of	  loss	  of	  
income	  to	  a	  practitioner	  in	  determining	  whether	  a	  conflict	  of	  interest	  exists,	  for	  example,	  represent	  
inconsistencies	  in	  approach.	  	  
This	  has	  led	  to	  some	  commentators	  asking	  whether	  lawyers	  have	  sufficient	  training	  in	  ‘ethical	  self-­‐
awareness’	  to	  deal	  with	  the	  complexities	  of	  conflicts	  of	  interest.146	  Parker	  and	  Evans	  question	  
whether	  lawyers	  can	  (and	  recommend	  that	  they	  do)	  identify	  the	  values	  behind	  the	  ‘gut	  feelings’147	  
which	  often	  determine	  how	  they	  respond	  to	  conflicts	  of	  interest.	  One	  interview	  respondent	  
remarked:	  
Lawyers	  are	  not	  thinking	  it	  through	  sufficiently.	  
It	  needs	  to	  be	  stated	  that	  lawyers	  also	  have	  duties	  to	  the	  legal	  framework,	  in	  addition	  to	  their	  
obligations	  to	  their	  clients.148	  This	  is	  a	  public	  obligation	  and	  not	  a	  matter	  solely	  to	  be	  determined	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
145	  VLAF	  partners	  are	  the	  Federation	  of	  CLCs	  (Vic)	  Inc.,	  specialist	  and	  generalist	  CLCs,	  Justice	  Connect,	  VLA	  and	  the	  LIV.	  
146	  Levin	  and	  Mather,	  above	  n	  54,	  7.	  An	  LSC	  staff	  member	  queried	  whether	  lawyers	  are	  sufficiently	  skilled	  in	  reflecting	  on	  
matters	  of	  ethics.	  
147	  Parker	  and	  Evans,	  above	  n	  40,	  180.	  
148	  Wilkins	  in	  Carle,	  above	  n	  57,	  244.	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between	  a	  lawyer	  and	  their	  client.149	  And	  a	  lawyer’s	  duty	  to	  a	  client	  is	  secondary	  to	  their	  duty	  to	  the	  
law	  and	  the	  courts.150	  
As	  one	  interview	  respondent	  stated:	  
There	  is	  a	  disparity	  in	  conflicts	  of	  interest	  between	  the:	  ethical	  framework	  –	  the	  actual	  rules;	  
individual	  lawyer’s	  interpretation	  and	  practical	  application	  of	  the	  rules;	  and	  the	  client’s	  (or	  
layperson’s)	  understanding	  of	  conflict	  of	  interest.	  	  
This	  view	  is	  supported	  by	  the	  Rural	  and	  Regional	  Education	  Network’s	  Rethinking	  the	  Law	  Curriculum	  
mentioned	  above.	  The	  content	  within	  the	  ‘Ethics	  and	  the	  Rural	  and	  Regional	  Lawyer’	  module	  
proposes	  that	  ethics	  has	  two	  senses:	  
• Laws	  and	  rules	  of	  professional	  conduct,	  and	  
• Moral	  dimensions	  of	  legal	  practice,	  such	  as	  lawyers’	  habits	  of	  mind	  and	  moral	  inclinations	  …	  
applicable	  when	  the	  rules	  don’t	  apply	  or	  ‘run	  out’.151	  
Levin	  and	  Mather	  denote	  four	  ethical	  strands	  that	  bear	  some	  similarities	  to	  those	  listed	  above:	  
• Hard	  law	  of	  ethics	  (the	  formal	  rules);	  
• Ethics	  of	  role	  (assumed	  role	  of	  lawyers	  as	  one-­‐sided	  partisan	  for	  client);	  
• Ethics	  of	  professionalism	  (the	  values	  and	  conduct	  expected	  of	  lawyers	  as	  professionals	  which	  entails	  
a	  balancing	  of	  obligations	  –	  to	  the	  client,	  the	  public	  and	  personal	  commercial	  interests);	  
• Ethics	  of	  honesty	  (lay	  understanding,	  truthfulness	  and	  loyalty).152	  	  
Parker	  presents	  four	  approaches	  to	  legal	  ethics:153	  
1. Adversarial	  –	  partisanship	  (pursuing	  client	  interest)	  and	  neutrality	  (no	  personal	  moral	  
expectations);	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
149	  Parker	  and	  Evans,	  above	  n	  40,	  168.	  
150	  The	  Australian	  Solicitors’	  Conduct	  Rules	  prioritise	  duty	  to	  court	  and	  the	  administration	  of	  justice	  over	  duty	  to	  client,	  Law	  
Council	  of	  Australia,	  June	  2011,	  and	  Rule	  30	  of	  the	  Professional	  Conduct	  and	  Practice	  Rules	  2005	  states	  that:	  
A	  practitioner	  must	  not	  engage	  in	  conduct,	  whether	  in	  the	  course	  of	  practice	  or	  
otherwise,	  which	  is:	  
-­‐	  dishonest;	  	  
-­‐	  calculated,	  or	  likely	  to	  a	  material	  degree,	  to	  be	  	  
(a)	  prejudicial	  to	  the	  administration	  of	  justice;	  
(b)	  diminish	  public	  confidence	  in	  the	  administration	  of	  justice;	  
(c)	  adversely	  prejudice	  a	  practitioner's	  ability	  to	  practise	  according	  to	  these	  rules.	  
151	  Rural	  and	  Regional	  Education	  Network,	  above	  n	  70.	  This	  module	  was	  written	  by	  Reid	  Mortensen	  and	  Jennifer	  Nielsen.	  
The	  notion	  that	  the	  rules	  ‘run	  out’	  is	  likely	  to	  refer	  to	  the	  rules	  not	  providing	  all	  the	  answers.	  The	  rules	  are	  not	  clearly	  
defined	  and	  lawyers	  will	  frequently	  find	  themselves	  dealing	  with	  ‘grey’	  areas	  where	  they	  have	  choices	  and	  need	  to	  apply	  
their	  interpretative	  skills,	  drawing	  on	  the	  rules’	  principles	  as	  a	  guide.	  
152	  Levin	  and	  Mather,	  above	  n	  54.	  
153	  	  Christine	  Parker,	  ‘A	  Critical	  Morality	  for	  Lawyers:	  Four	  Approaches	  to	  Lawyers’	  Ethics’	  (2004)	  30	  (1)	  Monash	  University	  
Law	  Review	  49,	  57,	  cited	  by	  Cate	  Banks,	  ‘Being	  a	  Family	  Lawyer	  and	  Being	  Child	  Focused:	  A	  Question	  of	  Priorities?’	  (2007)	  
21	  Australian	  Journal	  of	  Family	  Law,	  37.	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2. Responsible	  –	  lawyer	  as	  officer	  of	  the	  court	  (no	  personal	  moral	  standards	  applied);	  
3. Moral	  activist	  –	  a	  proactive	  role	  in	  the	  pursuit	  of	  a	  self-­‐defined	  justice	  which	  will	  define	  their	  
adversarial	  or	  ‘responsible	  lawyering’;154	  
4. Relational	  –	  blends	  the	  practice	  of	  law	  with	  personal	  ethics	  –	  acknowledges	  the	  social,	  moral	  
and	  emotional	  elements	  in	  legal	  problems	  and	  the	  impact	  of	  potential	  solutions.	  
It	  may	  be	  that	  the	  confusion	  over	  ethical	  approaches	  is	  confounding	  lawyers’	  responses	  to	  conflicts	  
of	  interest.	  The	  first	  two	  of	  Parker’s	  approaches	  could	  be	  described	  as	  reflecting	  the	  ‘ethics	  of	  role’	  
and	  do	  not	  involve	  general	  standards	  of	  morality,	  while	  the	  latter	  two	  incorporate	  general	  ethics	  into	  
legal	  practice.	  Whether	  a	  lawyer	  is	  self-­‐employed	  or	  paid	  by	  the	  tax	  payer,	  their	  role	  involves	  
different	  pressures	  and	  personal	  and	  public	  expectations,	  despite	  the	  fact	  that	  professional	  conduct	  
rules	  are	  relevant	  to	  all.	  A	  legal	  centre	  worker,	  for	  example,	  may	  decide	  not	  to	  act	  for	  a	  client,	  
regardless	  of	  the	  disadvantage	  the	  client	  might	  suffer,	  due	  to	  strict	  risk	  management	  guidelines.	  A	  
VLA	  lawyer	  may	  provide	  (limited)	  legal	  assistance	  to	  an	  individual	  even	  though	  the	  other	  party	  to	  the	  
matter	  is	  a	  previous	  client,	  because	  the	  VLA	  is	  a	  publicly	  funded	  body	  with	  a	  duty	  to	  provide	  a	  service	  
efficiently	  and	  economically	  where	  few	  other	  options	  exist	  for	  the	  client.	  A	  rural	  private	  practitioner	  
may	  feel	  compelled	  to	  assist	  a	  longstanding	  client	  with	  whom	  they	  have	  shared	  years	  of	  community	  
involvement.	  	  
Evans	  recommends	  that	  lawyers’	  ‘ethical	  sensitivities’	  be	  promoted	  and	  reinforced	  in	  order	  to	  grow	  
a	  ‘stronger	  culture	  of	  ethical	  accountability’,	  and	  states	  that	  ethical	  awareness	  that	  leads	  to	  better	  
decision-­‐making	  can	  be	  developed	  through	  discussion,	  greater	  learning	  and	  personal	  reflection	  
rather	  than	  stronger	  regulation.155	  
The	  survey	  respondents	  gave	  the	  least	  support	  to	  the	  option	  ‘stronger	  enforcement	  of	  regulations	  
and	  guidelines’	  in	  relation	  to	  improving	  the	  way	  conflicts	  of	  interest	  are	  currently	  dealt	  with	  in	  rural	  
and	  regional	  practice	  (23	  per	  cent)	  (see	  the	  section	  on	  ‘Solutions’	  on	  p.	  93);	  while	  56	  per	  cent	  
supported	  ‘more	  enhanced	  skills	  in	  ethical	  thinking’	  to	  improve	  the	  way	  conflicts	  of	  interest	  are	  
addressed.156	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
154	  ‘Responsible	  lawyering’	  is	  explored	  further	  in	  the	  ‘More	  ‘responsible	  lawyering’	  section	  below.	  
155	  Evans	  A,	  Assessing	  Lawyers’	  Ethics:	  A	  Practitioners	  Guide	  (Cambridge	  University	  Press,	  2010),	  6.	  
156	  CPD	  Obligations	  of	  Practitioners	  are	  contained	  in	  the	  LIV’s	  Continuing	  Professional	  Development	  Rules	  2008,	  which	  
include	  the	  following:	  
	  
‘Rule	  5.1	  Each	  CPD	  year,	  a	  practitioner	  must,	  unless	  exempted	  in	  whole	  or	  in	  part,	  complete	  at	  least	  10	  CPD	  units.	  
Rule	  5.2	  Each	  CPD	  year,	  a	  practitioner	  must	  complete	  as	  part	  of	  his	  or	  her	  CPD	  obligations	  at	  least	  1	  CPD	  unit	  in	  each	  of	  the	  
following	  fields:	  
(a)	  Ethics	  and	  Professional	  Responsibility;	  
(b)	  Professional	  Skills;	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This	  result	  is	  interesting	  in	  the	  light	  of	  the	  UK’s	  new	  SRA	  reforms,	  which	  establish	  that	  solicitors	  are	  
expected	  to	  become	  more	  accustomed	  to	  incorporating	  ethical	  principles	  and	  outcomes	  into	  their	  
work	  rather	  than	  prescriptive	  rules.	  This	  change	  respects	  that	  practitioners	  frequently	  exercise	  
professional	  judgement	  but	  also	  recognises	  the	  need	  for	  support	  in	  working	  through	  the	  ‘mandatory	  
outcomes’	  and	  the	  ‘non-­‐mandatory	  indicative	  behaviours’	  that	  the	  new	  regime	  requires.157	  Training	  
lawyers	  how	  to	  identify	  and	  assess	  conflicts	  of	  interest	  and	  to	  recognise	  the	  importance	  of	  systems	  
to	  preserve	  confidentiality	  are	  listed	  as	  ‘indicative	  behaviours’	  of	  a	  solicitor’s	  grasp	  of	  principles	  and	  
ethics.	  Hopper	  and	  Treverton-­‐Jones	  state	  that	  their	  book	  was	  written	  in	  acknowledgement	  of	  
solicitors’	  need	  to	  adjust	  their	  own	  practice	  in	  the	  light	  of	  the	  UK	  SRA	  code,	  providing	  guidance	  to	  
readers	  in	  embracing	  a	  less	  prescriptive	  approach.158	  
The	  respondents	  indicated	  that	  the	  rules	  are	  useful	  to	  some	  degree.	  Fifty-­‐five	  per	  cent	  of	  
practitioners	  refer	  to	  the	  rules	  always,	  very	  often	  or	  often	  when	  determining	  whether	  to	  continue	  
with	  a	  case	  where	  a	  conflict	  of	  interest	  has	  arisen.159	  When	  conflicts	  sit	  in	  the	  ‘grey	  areas’,	  however,	  
more	  than	  just	  the	  rules	  are	  needed	  to	  determine	  how	  to	  proceed.	  There	  is	  not	  the	  space	  here	  for	  
philosophical	  posturing	  on	  this,	  other	  than	  to	  note	  that	  arguments	  for	  and	  against	  the	  primacy	  of	  
rules	  for	  resolving	  ethical	  problems	  are	  grounded	  in	  different	  legal	  philosophies	  (such	  as	  liberal	  and	  
rational).	  Yet	  lawyers	  know	  that	  the	  reality	  of	  legal	  practice	  involves	  personal	  and	  emotional	  factors	  
and	  that	  reliance	  on	  rules	  alone	  is	  not	  enough,	  particularly	  given	  that	  they:	  
are	  often	  like	  cryptic	  crosswords	  full	  of	  overriding	  principles,	  qualifications	  and	  provisos.160	  
Parker	  and	  Evans’s	  view	  is	  that	  lawyers	  often	  ignore	  their	  ‘gut	  feelings’	  and	  ‘gloss	  over’	  the	  personal,	  
political	  and	  economic	  dimensions	  of	  ethical	  conflicts	  by	  being	  too	  reliant	  on	  the	  rules.	  These	  
dimensions	  and	  a	  lawyer’s	  own	  values	  are	  indeed	  factors	  that	  need	  to	  be	  considered.161	  
Support	  for	  lawyers	  to	  develop	  their	  ability	  to	  identify	  and	  express	  their	  values	  should	  begin	  at	  law	  
school,	  be	  further	  developed	  by	  practical	  legal	  training	  institutions	  and	  be	  regularly	  revisited	  during	  
their	  practice	  years.	  
	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
(c)	  Substantive	  Law;	  
(d)	  Practice	  Management	  and	  Business	  Skills.’	  
157	  Hopper	  and	  Treverton-­‐Jones	  above	  n	  60,	  3.	  The	  SRA	  is	  discussed	  earlier	  on	  p.	  47.	  
158	  Ibid,	  viii.	  
159	  24	  per	  cent	  refer	  to	  the	  rules	  ‘always’.	  
160	  Parker	  and	  Evans,	  above	  n	  40,	  245.	  It	  is	  not	  only	  rules	  but	  the	  legal	  practice	  or	  firm’s	  policies	  that	  fail	  to	  give	  sufficient	  
guidance	  or	  at	  times	  seem	  inappropriate.	  
161	  Ibid	  245–6.	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Recommendations	  
• That	  the	  LIV	  and	  LSC	  explore	  ways	  to	  more	  effectively	  deliver	  CPD	  and	  other	  training	  to	  
rural	  and	  regional	  legal	  practitioners	  that	  takes	  account	  of	  their	  different	  circumstances	  
such	  as	  through	  use	  greater	  use	  of	  information	  technology	  to	  expand	  the	  scope	  of	  
interactive	  learning.	  
	  
• That	  undergraduate	  law	  schools	  and	  practical	  legal	  training	  institutions	  such	  as	  Leo	  Cussen	  
and	  the	  College	  of	  Law	  develop	  curricula	  that	  acknowledge	  the	  context	  of	  rural	  and	  
regional	  practice.	  	  
	  
• That	  the	  provision	  of	  CPD	  training	  in	  ethics	  in	  relation	  to	  conflicts	  of	  interest	  by	  the	  LIV,	  
LSC,	  VLA	  and	  Federation	  of	  CLCs	  be	  reviewed	  and	  developed	  to	  better	  reflect	  the	  needs	  
of	  rural	  and	  regional	  practitioners.	  	  
	  
• That	  undergraduate	  law	  schools	  and	  practical	  legal	  training	  institutions	  such	  as	  Leo	  Cussen	  
and	  the	  College	  of	  Law	  take	  steps	  to	  build	  students’	  capacity	  for	  ethical	  thinking	  and	  their	  
appreciation	  of	  the	  practical	  value	  of	  these	  skills.	  
Summary	  
Both	  the	  interviewed	  and	  the	  surveyed	  legal	  practitioners	  supported	  the	  idea	  of	  more	  training	  to	  
heighten	  lawyers’	  sophistication	  in	  dealing	  with	  conflicts	  of	  interest.	  Mentoring	  is	  also	  strongly	  
supported,	  to	  enable	  newer	  legal	  practitioners	  to	  develop	  their	  professional	  judgement	  
capabilities.	  A	  better	  understanding	  of	  and	  improvement	  of	  the	  skills	  required	  to	  interpret	  and	  
apply	  the	  ethics	  that	  underlie	  legal	  practice	  is	  supported	  by	  our	  survey	  and	  interview	  results	  and	  
the	  rich	  literature	  available.	  The	  results	  and	  literature	  reveal	  a	  concern	  with	  maintaining	  
professional	  accountability	  and	  quality	  of	  service,	  and	  demonstrate	  an	  appreciation	  that	  meeting	  
these	  outcomes	  is	  more	  complex	  than	  simple	  rule	  interpretation	  and	  compliance.	  The	  rural	  and	  
regional	  context	  of	  practice	  clearly	  adds	  to	  this	  complexity.	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Disciplining	  the	  legal	  profession:	  sanctions	  and	  enforcement	  
Introduction	  
This	  section	  of	  the	  report	  discusses	  the	  complaints	  process	  and	  enforcement	  mechanisms	  
underpinning	  conflict	  of	  interest	  rules,	  and	  outlines	  the	  role	  of	  the	  LSC	  and	  the	  LIV.	  	  
The	  role	  of	  enforcement	  and	  sanctions	  
Some	  interview	  respondents	  suggested	  that	  there	  should	  be	  greater	  monitoring	  of	  lawyers	  in	  
relation	  to	  their	  management	  of	  conflicts	  of	  interest.	  It	  was	  stated	  that	  there	  is	  little	  in	  the	  way	  of	  
consequences	  if	  practitioners	  are	  not	  sufficiently	  cautious.	  It	  is	  ‘not	  as	  big	  a	  stick	  as	  they	  make	  out’,	  
said	  one	  respondent.	  The	  literature	  review	  supports	  this	  finding.	  For	  example,	  one	  writer	  on	  this	  
topic	  suggests	  that,	  at	  least	  in	  a	  United	  States	  (US)	  context,	  the	  potential	  loss	  of	  a	  client	  weighs	  more	  
heavily	  on	  a	  lawyer	  than	  the	  fear	  of	  disciplinary	  action162,	  and	  that	  lawyers	  rarely	  face	  malpractice	  or	  
disciplinary	  proceedings.163	  Australian	  authors	  Parker	  and	  Evans	  agree,	  writing	  that	  there	  are	  few	  
cases	  of	  disciplinary	  action	  in	  the	  Australian	  context.164	  They	  consider	  that	  the	  disciplinary	  bodies	  
merely	  focus	  on	  singling	  out	  the	  occasional	  ‘bad	  egg’	  and	  let	  others	  off	  where	  they	  are	  able	  to	  show	  
evidence	  of	  redeemed	  character.165	  
Somewhat	  in	  opposition	  to	  these	  findings	  from	  the	  literature,	  when	  asked	  about	  the	  importance	  of	  
‘the	  likelihood	  of	  a	  formal	  complaint’,	  57	  per	  cent	  of	  survey	  respondents	  indicated	  that	  it	  was	  of	  
some	  importance	  to	  them.	  The	  more	  remote	  practitioners	  placed	  greater	  importance	  on	  this	  factor.	  
More	  important	  to	  practitioners	  was	  ‘the	  likelihood	  of	  a	  negative	  impact	  on	  ...	  professional	  
reputation’,	  with	  65	  per	  cent	  selecting	  either	  very	  important	  or	  more	  important.	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
162	  Shapiro,	  above	  n	  28,	  p	  454.	  
163	  	  Ibid,	  430.	  
164	  Relevant	  LSC	  and	  LIV	  statistics	  appear	  below.	  
165	  Parker	  and	  Evans,	  above	  n	  40,	  45.	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Figure	  8	  Impact	  of	  a	  potential	  formal	  complaint	  when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client	  
The	  literature	  suggests	  that	  clients	  are	  unlikely	  to	  be	  aware	  of	  conflicts,	  are	  unlikely	  to	  complain	  if	  
they	  are	  unhappy	  with	  their	  lawyer	  and	  tend	  not	  to	  be	  aware	  of	  the	  complaints	  process.	  And	  it	  is	  
irrelevant	  to	  them	  whether	  or	  not	  any	  punishment	  is	  meted	  out	  to	  a	  lawyer.166	  The	  LSC’s	  office	  
stated	  that,	  what	  the	  literature	  infers	  is	  true	  in	  the	  vast	  majority	  of	  cases,	  but	  there	  are	  also	  
complainants	  who	  ‘want	  vengeance’	  and	  who	  do	  want	  to	  see	  lawyers	  punished.167	  
LPLC	  statistics,	  however,	  generally	  demonstrate	  that	  it	  is	  sole	  practitioners	  in	  suburban	  Melbourne	  
who	  encounter	  the	  most	  conflict-­‐related	  claims,	  not	  country	  lawyers.	  The	  LPLC	  figures	  reflect	  in	  part	  
a	  number	  of	  variations	  between	  rural	  and	  metropolitan	  lawyers	  –	  for	  example,	  that	  country	  lawyers	  
may	  be	  more	  successful	  at	  negotiating	  with	  parties	  in	  dispute	  where	  there	  is	  a	  conflict	  of	  interest.168	  
The	  LSC’s	  office	  has	  also	  suggested	  that	  country	  clients	  may	  be	  less	  aware	  of	  their	  right	  to	  complain	  
and	  have	  more	  at	  stake	  in	  resolving	  a	  problem	  with	  a	  lawyer,	  particularly	  due	  to	  the	  likelihood	  of	  
passing	  the	  lawyer	  in	  the	  street	  or	  at	  a	  local	  meeting	  place.169	  
The	  complaints	  process170	  
In	  2005,	  the	  LSC	  became	  the	  body	  responsible	  for	  all	  complaints	  about	  legal	  practitioners.171	  It	  has	  
the	  power	  to	  investigate	  all	  complaints.	  Some	  civil	  and	  disciplinary	  matters	  were	  originally	  referred	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
166	  N	  Mainwaring,	  ‘Conflict	  of	  Interest	  Revisited’	  (1985)	  59	  LIJ	  570.	  
167	  Communication	  with	  Jennie	  Pakula,	  Manager	  of	  Complaints	  and	  Resolutions,	  LSC,	  23	  September	  2013.	  
168	  Telephone	  conversation	  with	  LPLC	  representative,	  10	  October	  2012.	  Statistics	  were	  provided	  for	  the	  period	  2011	  to	  
2012.	  8.7	  per	  cent	  of	  conflict	  of	  interest	  claims	  were	  ‘country’,	  compared	  to	  30.4	  per	  cent	  ‘city’	  and	  60.9	  per	  cent	  
‘suburban’.	  These	  figures	  relate	  to	  where	  a	  solicitor	  technically	  acted	  for	  more	  than	  one	  party	  in	  a	  matter	  (which	  is	  not	  the	  
same	  as	  saying	  there	  was	  a	  conflict;	  however,	  it	  is	  likely	  that	  such	  would	  be	  asserted).	  
169	  Communication	  with	  LSC	  staff	  member,	  23	  September	  2013.	  
170	  This	  section	  is	  largely	  based	  on	  a	  paper	  by	  Jennie	  Pakula,	  Understanding	  the	  Complaints	  Process	  (LSC,	  December	  2011).	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to	  the	  LIV	  but	  this	  no	  longer	  occurs.172	  The	  redress	  of	  complaints	  is	  one	  of	  the	  LSC’s	  three	  purposes,	  
its	  other	  two	  important	  roles	  being	  to	  provide	  a	  scheme	  for	  the	  discipline	  of	  the	  legal	  profession	  for	  
the	  protection	  of	  consumers,	  and	  to	  promote	  and	  enforce	  professional	  standards,	  competence	  and	  
honesty,	  with	  an	  emphasis	  on	  education.	  
Allegations	  of	  conflicts	  of	  interest	  are	  raised	  in	  only	  1–2	  per	  cent	  of	  all	  complaints	  received	  by	  the	  
LSC	  each	  year.173	  Complaints	  of	  conflicts	  of	  interest	  can	  result	  in	  a	  practitioner	  being	  disciplined	  for	  
unsatisfactory	  professional	  conduct	  (UPC)	  for	  a	  less	  serious	  breach,	  or	  for	  professional	  misconduct	  
(PM)	  in	  cases	  of	  a	  more	  serious	  breach.	  	  
An	  LSC	  analysis	  of	  finalised	  complaints	  and	  investigations	  (all	  complaints	  and	  not	  only	  conflicts	  of	  
interest)	  for	  the	  period	  2007	  to	  2012	  revealed	  that	  while	  rates	  of	  PM	  and	  UPC	  are	  steady	  at	  about	  0–
1	  per	  cent	  and	  3–5	  per	  cent,	  respectively,	  the	  percentage	  of	  matters	  that	  are	  formally	  investigated	  
has	  reduced	  significantly	  (from	  31	  per	  cent	  to	  10	  per	  cent	  over	  this	  period)	  and	  there	  has	  been	  an	  
increase	  in	  resolved	  matters,	  which	  includes	  settled	  cost	  disputes	  and	  complainants	  willing	  to	  
withdraw	  their	  complaint	  (an	  increase	  from	  20	  to	  40	  per	  cent	  over	  this	  period).	  	  
During	  this	  same	  time	  period,	  the	  LSC	  introduced	  new	  categories	  of	  complaint	  and	  the	  Rapid	  
Resolution	  Team	  (RRT)	  approach.	  The	  RRT	  focuses	  on	  the	  resolution	  of	  complaints	  in	  preference	  to	  
investigation,	  seeking	  to	  deal	  with	  matters	  quickly	  and	  efficiently.	  It	  deals	  with	  a	  large	  number	  of	  
complaints	  that	  are	  not	  covered	  by	  the	  Legal	  Profession	  Act	  2004	  (Vic.)	  and	  which	  it	  could,	  in	  theory,	  
dismiss	  summarily	  but	  which	  it	  considers	  raise	  legitimate	  consumer	  concerns.	  These	  issues	  include	  
poor	  communication,	  delay,	  poor	  advice	  and	  overcharging,	  as	  well	  as	  matters	  of	  conflicts	  of	  interest,	  
but	  which	  often	  do	  not	  warrant	  disciplinary	  action.	  Complaints	  are	  also	  received	  that	  the	  LSC	  
considers	  to	  be	  misconceived,	  such	  as	  a	  false	  perception	  of	  bias.174	  	  
In	  most	  cases	  the	  LSC	  uses	  alternative	  or	  appropriate	  dispute	  resolution	  to	  resolve	  disputes.	  The	  LSC	  
experience	  confirms	  the	  findings	  in	  the	  literature	  on	  this	  matter	  –	  that	  complainants	  generally	  do	  
not	  care	  whether	  or	  not	  a	  practitioner	  is	  found	  guilty	  of	  a	  disciplinary	  breach.	  	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
171	  They	  receive	  8–10	  complaints	  per	  day.	  
172	  Victoria	  has	  shifted	  to	  a	  more	  independent	  system	  from	  the	  self-­‐regulatory	  and	  co-­‐regulatory	  systems	  of	  the	  past.	  	  
173	  Pakula,	  above	  n	  170.	  
174	  Ibid.	  As	  a	  consequence	  of	  these	  innovations,	  there	  has	  been	  an	  increase	  in	  resolved	  matters,	  which	  includes	  settled	  
costs	  disputes	  and	  complainants	  happy	  to	  withdraw	  in	  RRT	  (an	  increase	  from	  20	  per	  cent	  to	  nearly	  40	  per	  cent).	  The	  
percentage	  of	  matters	  quickly	  disposed	  of	  (summarily	  dismissed	  or	  dismissed	  with	  some	  investigation)	  is	  stable	  at	  
approximately	  35	  per	  cent.	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They	  [complainants]	  do,	  however,	  want	  to	  have	  their	  say,	  be	  understood	  and	  recognised,	  and	  in	  
certain	  circumstances,	  receive	  some	  kind	  of	  redress,	  such	  as	  a	  token	  payment	  –	  or	  an	  
acknowledgement	  or	  apology	  from	  the	  practitioner.175	  
In	  more	  serious	  matters,	  where	  the	  LSC	  has	  investigated	  and	  is	  satisfied	  that	  there	  is	  a	  reasonable	  
likelihood	  that	  the	  tribunal	  would	  find	  the	  practitioner	  guilty	  of	  PM	  or	  UPC,	  the	  Commissioner	  may	  
apply	  for	  an	  order	  from	  the	  Victorian	  Civil	  and	  Administrative	  Tribunal	  (VCAT).	  (The	  LSC	  cannot	  itself	  
order	  that	  a	  practitioner	  cease	  to	  act	  but	  will	  often	  persuade	  a	  practitioner	  to	  do	  so	  if	  this	  is	  required	  
to	  mitigate	  the	  penalty	  that	  would	  result.)	  Where	  the	  LSC	  is	  satisfied	  that	  there	  is	  a	  reasonable	  
likelihood	  that	  VCAT	  would	  find	  the	  practitioner	  guilty	  of	  UPC,	  the	  Commissioner	  may	  also	  
reprimand	  or	  caution	  the	  practitioner,	  arrange	  for	  payment	  of	  compensation	  or	  take	  no	  further	  
action.176	  	  
The	  range	  of	  orders	  that	  might	  be	  sought	  from	  VCAT	  upon	  a	  finding	  of	  PM	  include	  fines,	  costs	  
orders,	  restrictions	  on	  practising	  certificates,	  orders	  for	  education	  to	  be	  undertaken,	  suspension	  of	  a	  
practising	  certificate	  and	  removal	  from	  the	  practitioners’	  roll.	  
Conflict	  of	  interest	  complaints	  
The	  following	  statistics	  cover	  the	  period	  2010	  to	  2012	  for	  areas	  excluding	  Melbourne	  metropolitan	  
and	  the	  CBD	  (postcodes	  3200+).177	  
The	  number	  of	  conflict	  of	  interest	  complaints	  received	  was	  77	  (approximately	  26	  per	  year),	  
incorporating:	  
• 34	  –	  Acting	  against	  a	  former	  client	  
• 26	  –	  Acting	  for	  more	  than	  one	  client	  
• 10	  –	  Personal	  interests	  
• 7	  –	  Acting	  in	  other	  capacity.	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
175	  Pakula,	  above	  n	  170.	  
176	  ‘if	  satisfied	  that	  the	  practitioner	  is	  generally	  competent	  and	  diligent	  and	  that	  there	  has	  been	  no	  substantial	  complaint	  
about	  the	  conduct	  of	  the	  practitioner	  within	  the	  last	  five	  years’	  (4.4.13	  Legal	  Profession	  Act).	  
177	  Spreadsheets	  of	  statistics	  were	  provided	  by	  the	  LSC’s	  office.	  Figures	  were	  then	  collated	  by	  us	  according	  to	  LSC	  	  	  
categories.	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Table	  2	  Conflict	  of	  interest	  complaint	  outcomes	  
Outcome	   Count	  
Likely	  UPC	  –	  reprimand	   3	  	  
Likely	  UPC	  –	  caution	   1	  
Resolved	  (RRT	  withdrawn	  and	  resolved)	   17	  
Not	  resolved	  	   11	  
Misconceived/	  summarily	  dismissed	   11	  
Investigated	  and	  dismissed	   30	  
Legal	  practitioner	  deceased	  –	  cannot	  proceed	   1	  
Abeyance	  –	  ongoing	  proceedings	   1	  
No	  information	   2	  
	  
A	  senior	  LSC	  staff	  member	  suggested	  that	  the	  complaints	  received	  against	  practitioners	  were	  likely	  
to	  be	  ‘just	  the	  tip	  of	  the	  iceberg’,	  meaning	  that	  many	  more	  people	  were	  dissatisfied	  with	  their	  
lawyers	  than	  go	  on	  to	  make	  a	  formal	  complaint.178	  	  
Given	  the	  LSC’s	  emphasis	  on	  complaint	  resolution,	  the	  overall	  low	  number	  of	  complaints	  compared	  
to	  the	  extent	  of	  the	  perceived	  problem	  indicated	  by	  respondents	  in	  this	  research	  and	  the	  number	  of	  
dismissed	  complaints,	  this	  report	  recommends	  an	  independent	  review	  of	  current	  complaint	  
mechanisms	  utilising	  the	  LSC,	  VLA	  and	  VCAT,	  from	  both	  a	  client	  and	  practitioner	  perspective.	  
Recommendation	  
That	  the	  Department	  of	  Justice	  commission	  an	  independent	  review	  of	  the	  usage	  and	  outcomes	  of	  
the	  current	  complaints	  process	  relating	  to	  alleged	  conflicts	  of	  interest	  in	  legal	  practice	  and	  that	  
this	  be	  undertaken	  with	  a	  view	  to:	  
• determining	  the	  accessibility	  of	  the	  current	  process	  for	  potential	  complainants	  
• determining	  the	  effectiveness	  of	  the	  current	  process	  in	  responding	  to	  complaints	  
• researching	  the	  efficacy	  and	  applicability	  of	  alternative	  mechanisms	  
• producing	  recommendations	  for	  improvements	  to	  the	  current	  process	  where	  such	  are	  
found	  to	  be	  necessary.	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
178	  The	  vast	  majority	  of	  complaints	  about	  lawyers	  are	  made	  by	  their	  own	  clients.	  Complaints	  about	  another	  party’s	  lawyer	  
account	  for	  about	  5	  per	  cent	  of	  the	  total	  number	  of	  complaints	  made,	  and	  complaints	  by	  a	  lawyer	  against	  another	  lawyer	  
make	  up	  approximately	  2–3	  per	  cent.	  Conversation	  with	  Jennie	  Pakula,	  Manager	  of	  Complaints	  and	  Resolutions,	  LSC,	  1	  May	  
2013.	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  LIV:	  Ethics	  Committee	  rulings179	  	  
	  
It	  should	  be	  noted	  that	  the	  LIV	  Ethics	  Committee’s	  rulings180	  are	  not	  legally	  binding.	  The	  committee’s	  
role	  is	  preventive	  and	  aims	  to	  assist	  practitioners	  to	  resolve	  ethical	  issues.	  The	  monthly	  rulings	  
predominantly	  relate	  to	  conflicts	  of	  interest	  matters.	  Ethics	  Committee	  members	  are	  also	  frequently	  
called	  upon	  to	  give	  individual	  advice	  on	  conflicts	  of	  interest.181	  Nevertheless,	  an	  LIV	  representative	  
suggested	  that	  lawyers	  were	  sometimes	  failing	  to	  ask	  for	  advice	  because	  they	  were	  concerned	  that	  
by	  sharing	  their	  uncertainties	  with	  the	  LIV,	  they	  would	  leave	  themselves	  open	  to	  reprimand	  or	  
worse,	  or	  may	  be	  given	  advice	  that	  they	  would	  not	  wish	  to	  act	  upon.182	  
In	  the	  period	  November	  2000	  to	  October	  2011,	  there	  were	  189	  rulings	  on	  conflict	  of	  interest	  matters	  
(approximately	  16	  per	  year	  across	  all	  of	  Victoria).	  
The	  outcomes	  of	  the	  17	  rulings	  in	  the	  year	  August	  2010	  to	  July	  2011	  were	  as	  follows:	  	  
• No	  conflict	  of	  interest	  –	  8	  
• Perceived	  conflict	  of	  interest	  –	  3	  
• Should	  cease	  to	  act	  –	  2	  
• Conflict	  of	  interest	  unlikely	  –	  2	  
• Should	  withdraw	  –	  1	  
• Not	  currently	  –	  1.	  
Discussion	  and	  summary	  
These	  results	  from	  the	  LSC	  and	  LIV	  concur	  with	  the	  literature	  in	  that	  there	  are	  few	  complaints	  and	  
few	  cases	  of	  disciplinary	  action,	  and	  that	  clients	  may	  not	  be	  sufficiently	  aware	  of	  complaint	  
mechanisms	  or	  of	  the	  circumstances	  in	  which	  they	  may	  complain.	  The	  literature	  also	  suggests	  that	  
the	  authorities	  prefer	  to	  take	  a	  more	  benign	  approach,	  giving	  practitioners	  an	  opportunity	  to	  
‘redeem’	  themselves.	  This	  aligns	  with	  the	  LSC’s	  stated	  conciliatory	  approach	  whereby,	  although	  it	  
may	  find	  a	  practitioner’s	  actions	  to	  be	  unsatisfactory,	  if	  the	  practitioner	  is	  otherwise	  diligent,	  a	  
reprimand	  is	  considered	  sufficient	  to	  deter	  future	  breaches	  and	  can	  be	  effective	  in	  preventing	  future	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
179	  The	  statistics	  that	  follow	  were	  obtained	  from	  the	  LIV	  website	  http://www.liv.asn.au/For-­‐Lawyers/Ethics/Ethics-­‐
Committee-­‐Rulings.	  
180	  The	  LIV	  Ethics	  Committee	  is	  made	  up	  of	  past	  and	  present	  members	  of	  the	  LIV	  who,	  on	  a	  voluntary	  basis,	  assist	  
practitioners	  with	  ethical	  dilemmas	  and	  meet	  monthly	  to	  discuss	  and	  determine	  ethical	  matters	  raised	  by	  practitioners.	  
181	  The	  LIV	  ethics	  line	  receives	  approximately	  4000	  calls	  per	  year	  (personal	  communication	  with	  LIV	  staff	  member,	  9	  August	  
2013),	  although	  these	  are	  related	  to	  all	  subjects,	  not	  necessarily	  conflicts	  of	  interest.	  
182	  Communication	  with	  LIV	  staff	  member,	  9	  August	  2013.	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transgressions.	  A	  stricter	  approach	  is	  taken	  if	  a	  further	  complaint	  against	  a	  particular	  practitioner	  
emerges.183	  	  
The	  LSC	  gave	  some	  indication	  of	  practitioners’	  approaches	  to	  complaints	  and	  enforcement	  measures	  
when	  stating	  that	  some	  lawyers	  (a	  small	  minority)	  were	  unfazed	  by	  their	  actions	  being	  brought	  to	  
the	  attention	  of	  the	  LSC,	  seeing	  complaints	  as	  a	  mere	  ‘occupational	  hazard’,	  while	  others	  were	  
distraught.	  LSC	  staff	  suggested	  that	  a	  majority	  of	  practitioners	  are	  initially	  apprehensive	  but	  are	  then	  
happy	  to	  cooperate	  to	  resolve	  a	  matter	  unless	  they	  are	  facing	  more	  serious	  sanctions.	  
Although	  this	  section	  is	  generally	  focussed	  on	  processes,	  it	  is	  worthwhile	  to	  again	  note	  practitioners’	  
call	  for	  consideration	  of	  the	  rural	  and	  regional	  context	  in	  which	  they	  work,	  in	  order	  to	  draw	  a	  
comparison	  with	  the	  recent	  shift	  towards	  more	  outcomes-­‐focused	  regulation	  adopted	  by	  the	  UK	  
SRA.	  Prior	  to	  the	  introduction	  of	  this	  new	  approach,	  it	  was	  reported	  that	  UK	  practitioners	  perceived	  
that	  the	  SRA	  was	  ‘unsympathetic	  to	  the	  realities	  and	  pressures	  of	  everyday	  practice’,	  and	  that	  they	  
could	  not	  negotiate	  with	  the	  authority	  to	  address	  practice	  shortcomings	  and	  possibly	  avoid	  formal	  
disciplinary	  action.184	  Hopper	  and	  Treverton-­‐Jones’s	  guide	  to	  the	  new	  UK	  approach	  recognises	  that	  
for	  such	  to	  succeed,	  a	  change	  of	  culture	  is	  required	  and	  relationships	  between	  the	  regulated	  and	  the	  
regulator	  have	  to	  improve.	  	  
This	  research	  did	  not	  question	  practitioners	  about	  their	  perception	  of	  regulatory	  authorities	  other	  
than	  to	  ask	  how	  important	  ‘the	  likelihood	  of	  a	  formal	  complaint’	  was	  when	  making	  a	  decision	  on	  
whether	  to	  continue	  acting	  for	  a	  client.	  A	  small	  majority	  (57	  per	  cent)	  considered	  this	  factor	  to	  be	  
somewhat	  important,	  and	  more	  remote	  practitioners	  placed	  greater	  importance	  on	  the	  likelihood	  of	  
a	  complaint	  than	  did	  less	  remote	  practitioners.	  The	  experience	  and	  expectations	  of	  UK	  practitioners	  
and	  their	  regulators	  are	  useful	  to	  observe	  given	  the	  new	  focus	  of	  the	  Victorian	  LSC	  on	  complaint	  
resolution	  rather	  than	  investigation,	  indicating	  a	  more	  outcomes-­‐focused	  perspective.	  
	   	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
183	  Pakula,	  above	  n	  170.	  
184	  Hopper	  and	  Treverton-­‐Jones,	  above	  n	  60,	  2.	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Solutions	  
Introduction	  
The	  solutions	  discussed	  below	  have	  been	  developed	  on	  the	  basis	  of	  practitioner	  interviews	  and	  
surveys,	  and	  our	  review	  of	  relevant	  literature.	  The	  interviewed	  practitioners	  were	  asked	  whether	  
they	  could	  ‘suggest	  ways	  to	  reduce	  the	  impact	  of	  conflicts	  of	  interest’	  or	  whether	  they	  had	  ‘ideas	  on	  
how	  to	  improve	  the	  way	  conflicts	  of	  interest	  are	  dealt	  with	  by	  the	  legal	  profession’.	  Further	  
comment	  was	  elicited	  by	  asking	  whether	  they	  had	  any	  ‘final	  words’	  or	  anything	  they	  wished	  ‘to	  
underline’.	  Their	  responses	  were	  then	  used	  to	  guide	  the	  selection	  of	  suggested	  solutions	  for	  
inclusion	  in	  the	  survey	  regarding	  improvements	  to	  the	  way	  conflict	  of	  interest	  is	  dealt	  with.	  
The	  surveyed	  respondents	  were	  asked:	  	  
In	  your	  opinion,	  would	  any	  of	  the	  following	  improve	  the	  way	  a	  conflict	  of	  interest	  is	  currently	  dealt	  
with	  in	  rural	  and	  regional	  legal	  practice?	  
Table	  3	  Regional	  practitioners'	  views	  on	  improving	  the	  way	  conflict	  of	  interest	  is	  currently	  dealt	  with	  
in	  regional	  practices	  sets	  out	  the	  options	  and	  the	  responses.	  
Table	  3	  Regional	  practitioners'	  views	  on	  improving	  the	  way	  conflict	  of	  interest	  is	  currently	  dealt	  with	  in	  regional	  
practices	  
  No	  
improvement	  
2	   3	   Large	  
improvement	  
More	  enhanced	  skills	  in	  ethical	  thinking	   11%	   33%	   45%	   11%	  
More	  conflict	  of	  interest–focused	  CPD	   9%	   32%	   45%	   14%	  
Encourage	  collegiate	  discussion	  about	  the	  more	  
difficult	  determinations	  
13%	   22%	   49%	   16%	  
Greater	  mentoring/support	  for	  junior	  lawyers	   6%	   16%	   51%	   27%	  
Improved	  advice	  hotline	   14%	   26%	   36%	   24%	  
Stronger	  enforcement	  of	  regulations	  and	  
guidelines	  
26%	   51%	   17%	   6%	  
Improved	  strategies	  for	  establishing	  information	  
barriers	  within	  a	  practice	  
28%	   31%	   30%	   11%	  
Review	  of	  rules/guidelines	  with	  consideration	  of	  
rural	  and	  regional	  circumstances	  
8%	   21%	   31%	   40%	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Based	  on	  adding	  the	  responses	  in	  the	  two	  right-­‐hand	  columns	  together,	  the	  following	  is	  a	  prioritised	  
list	  of	  suggestions	  through	  which	  more	  than	  half	  of	  all	  respondents	  believe	  greater	  improvement	  can	  
be	  made:	  
• Greater	  mentoring	  /support	  for	  junior	  lawyers	  (77	  per	  cent).	  
• A	  review	  of	  rules/guidelines	  with	  consideration	  of	  rural	  and	  regional	  circumstances	  (71	  per	  
cent).	  
• Encouragement	  of	  collegiate	  discussion	  about	  the	  more	  difficult	  determinations	  (65	  per	  
cent).	  
• More	  conflict	  of	  interest–focused	  CPD	  (59	  per	  cent).	  
• Improved	  advice	  hotline	  (59	  per	  cent).	  
• More	  enhanced	  skills	  in	  ethical	  training	  (56	  per	  cent).	  
There	  was	  some	  support	  for	  ‘improved	  strategies	  for	  establishing	  information	  barriers	  within	  a	  
practice’	  (41	  per	  cent)	  but	  little	  support	  for	  ‘stronger	  enforcement	  of	  regulations	  and	  guidelines’	  
(23	  per	  cent).	  	  
Practitioners	  with	  less	  experience	  were	  more	  likely	  to	  consider	  improvement	  possible.	  For	  every	  
listed	  intervention	  above,	  the	  practitioners	  who	  thought	  these	  solutions	  would	  provide	  ‘no	  
improvement’	  were	  on	  average	  more	  experienced	  than	  those	  who	  believed	  that	  ‘large	  
improvement’	  was	  possible.	  On	  average,	  there	  was	  a	  difference	  of	  11	  years	  in	  experience	  between	  
these	  two	  groups.	  Similarly,	  more	  remote	  practitioners	  considered	  that	  there	  is	  less	  likelihood	  of	  
improvement	  with	  all	  the	  suggestions	  offered	  when	  compared	  to	  less	  remote	  practitioners	  –	  that	  
is,	  the	  highest	  remoteness	  ARIA+	  scores	  have	  greater	  representation	  in	  the	  ‘no	  improvement’	  
column.185	  
VLA/CLC	  practitioners	  tended	  to	  consider	  that	  the	  suggestions	  could	  lead	  to	  improvements	  more	  
readily	  than	  did	  private	  practitioners.	  For	  example,	  the	  following	  results	  were	  identified:	  
• For	  ‘more	  enhanced	  skills’,	  33	  per	  cent	  of	  VLA/CLC	  practitioners	  considered	  that	  this	  
could	  lead	  to	  a	  ‘large	  improvement’,	  compared	  to	  6	  per	  cent	  of	  private	  practitioners.	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
185	  ARIA+	  scores	  ranged	  from	  1.46	  to	  1.76	  in	  the	  ‘no	  improvement	  column’	  and	  from	  0.93	  to	  1.26	  in	  the	  ‘large	  
improvement’	  column.	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• For	  ‘more	  conflict	  of	  interest–focused	  CPD’,	  24	  per	  cent	  of	  VLA/CLC	  practitioners	  
considered	  that	  this	  could	  lead	  to	  ‘large	  improvement’,	  compared	  to	  13	  per	  cent	  of	  
private	  practitioners.	  
• For	  encouragement	  of	  ‘collegiate	  discussion	  about	  the	  more	  difficult	  determinations’,	  33	  
per	  cent	  of	  VLA/CLC	  practitioners	  considered	  that	  this	  could	  lead	  to	  ‘large	  improvement’,	  
compared	  to	  12	  per	  cent	  of	  private	  practitioners.	  
Practice	  and	  collegiality	  
The	  relationships	  formed	  between	  rural	  and	  regional	  practitioners	  can	  facilitate	  service	  provision	  
through	  referrals,	  collegial	  support	  and	  more	  collaborative	  practice.	  	  
Not	  surprisingly,	  the	  survey	  respondents	  told	  us	  that	  when	  they	  referred	  a	  client	  due	  to	  a	  conflict	  of	  
interest	  they	  often	  referred	  them	  to	  a	  ‘solicitor	  in	  their	  town’	  (67	  per	  cent	  ‘often’,	  ‘very	  often’	  or	  
‘always’)	  or	  to	  a	  ‘solicitor	  outside	  your	  town’	  (46	  per	  cent).	  They	  provided	  the	  client	  ‘with	  a	  list	  of	  
other	  legal	  practitioners’	  (42	  per	  cent	  ‘often’,	  ‘very	  often’	  or	  ‘always’).	  	  
If	  referrals	  are	  not	  appropriately	  made	  to	  suitably	  experienced	  and	  qualified	  practitioners	  it	  can	  
adversely	  impact	  not	  only	  the	  client	  but	  also	  the	  ongoing	  reputation	  of	  the	  referring	  practitioner.	  A	  
structured	  and	  well-­‐managed	  referral	  system	  could	  encourage	  a	  ‘best	  fit’	  between	  practice	  skills	  and	  
expertise,	  and	  client	  need.	  It	  could	  also	  reduce	  the	  frustration	  caused	  when	  conflicts	  of	  interest	  
prevent	  lawyers	  continuing	  with	  a	  client’s	  matter	  (and	  in	  having	  to	  explain	  why	  they	  cannot	  
continue)	  and	  meet	  the	  client’s	  need	  for	  local	  legal	  services.	  	  
Regional	  practitioners	  have	  traditionally	  offered	  generalist	  services	  but	  the	  growing	  complexity	  of	  
laws	  is	  requiring	  a	  greater	  level	  of	  specialist	  expertise.	  According	  to	  a	  2006	  study,	  this	  is	  placing	  
pressure	  on	  practitioners	  to	  take	  on	  work	  in	  areas	  in	  which	  they	  lack	  proficiency186	  –	  a	  problem	  
exacerbated	  by	  the	  fact	  that,	  as	  the	  conflict	  of	  interest	  survey	  results	  found,	  those	  who	  practise	  in	  
five	  or	  more	  primary	  areas	  of	  practice	  are	  more	  likely	  to	  be	  from	  more	  remote	  areas.	  	  
Hart’s	  interviews	  with	  partners	  in	  rural	  and	  regional	  law	  firms	  in	  Queensland	  found	  that	  sole	  
practitioners	  and	  partnerships	  sought	  alliances	  with	  specialist	  legal	  practices	  and	  other	  professional	  
service	  firms.187	  She	  identified	  that	  rural	  and	  regional	  legal	  practitioners	  feel	  that	  they	  benefit	  from	  
these	  alliances,	  both	  personally	  and	  professionally.	  The	  practitioners	  in	  Hart’s	  study	  reported	  an	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
186	  A	  2006	  study	  found	  that	  law	  firms	  felt	  it	  an	  economic	  necessity	  to	  accept	  a	  wide	  range	  of	  clients	  and	  provide	  a	  breadth	  
of	  services:	  TNS	  Social	  Research,	  Study	  of	  the	  Participation	  of	  Private	  Legal	  Practitioners	  in	  the	  Provision	  of	  Legal	  Aid	  
Services	  in	  Australia	  (2006).	  
187	  C	  Hart,	  ‘Sustainable	  Regional	  Legal	  Practice:	  The	  Importance	  of	  Alliances	  and	  the	  Use	  of	  Innovative	  Information	  
Technology	  by	  Legal	  Practices	  in	  Regional,	  Rural	  and	  Remote	  Queensland’,	  (2011)	  16(1)	  Deakin	  Law	  Review,	  225,	  247.	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enhanced	  sense	  of	  wellbeing	  and	  that	  their	  clients	  were	  better	  served	  when	  they	  could	  organise	  
referrals	  for	  specialist	  advice.	  This	  minimised	  the	  risk	  of	  inaccurate	  advice	  or	  the	  mishandling	  of	  
ethical	  issues,	  contributed	  to	  client	  retention	  and	  reduced	  stress.188	  
The	  LSC	  suggests	  that	  lawyers	  should	  look	  to	  establishing	  networks	  through	  which	  they	  can	  seek	  
advice	  and	  support,	  particularly	  if	  they	  are	  in	  sole	  practice	  or	  a	  small	  firm:	  	  
There	  is	  much	  wisdom	  and	  help	  available	  within	  the	  ranks	  of	  the	  profession	  and	  this	  can	  go	  a	  long	  way	  
in	  helping	  you	  not	  only	  to	  avoid	  complaints,	  but	  to	  be	  the	  most	  effective	  lawyer	  you	  can	  be.189	  
Our	  interview	  respondents	  supported	  the	  suggestion	  that	  the	  encouragement	  of	  ‘collegiate	  
discussion	  about	  the	  more	  difficult	  determinations	  would	  improve	  the	  way	  conflict	  of	  interest	  is	  
currently	  dealt	  with’	  (65	  per	  cent	  saw	  improvement	  from	  this	  solution).	  
Law	  students	  need	  to	  be	  introduced	  to	  collaborative	  learning	  early	  in	  their	  studies	  along	  with	  client	  
service	  delivery,	  education	  and	  training,	  and	  academic	  research.	  Susskind	  recognises	  the	  benefits	  of	  
clinical	  legal	  education	  at	  the	  tertiary	  level	  in	  giving	  students	  a	  better	  balance	  between	  theory	  and	  
practice.190	  
Recommendations	  
That	  the	  LIV,	  VLA	  and	  Federation	  of	  CLCs	  work	  with	  undergraduate	  law	  schools	  and	  practical	  legal	  
training	  institutions	  such	  as	  Leo	  Cussen	  and	  the	  College	  of	  Law	  to	  establish	  strategies	  to	  build	  a	  
stronger	  culture	  of	  collegiality	  and	  collaborative	  practice	  among	  early	  career	  lawyers.	  	  
That	  the	  LIV	  investigate,	  develop	  and	  support	  a	  formal	  and	  structured	  referral	  system	  for	  its	  
members	  that	  encourages	  and	  acknowledges	  referrals	  and	  reciprocation	  between	  regional	  lawyers	  
where	  potential	  conflicts	  of	  interest	  may	  otherwise	  arise	  or	  specialist	  knowledge	  is	  required.	  
‘Discrete	  task	  assistance’,	  ‘limited	  representation’	  or	  ‘unbundling	  legal	  services’	  
‘Discrete	  task	  assistance’,	  ‘limited	  representation’	  and	  ‘unbundling	  legal	  services’	  appear	  to	  be	  
interchangeable	  terms	  for	  what	  a	  Senate	  References	  Committee	  has	  described	  as	  giving	  legal	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
188	  Ibid,	  249–50.	  
189	  Pakula,	  above	  n	  170,	  12.	  
190	  R	  Susskind,	  Provocations	  and	  Perspectives:	  A	  working	  paper	  submitted	  to	  the	  UK	  CLE	  Research	  Consortium	  (Legal	  
Education	  and	  Training	  Review,	  October	  2012).	  Susskind	  makes	  note	  of	  the	  generally	  poor	  opinion	  teachers	  and	  
researchers,	  and	  lawyers	  in	  firms,	  have	  of	  one	  another.	  He	  stresses	  that	  these	  attitudes	  must	  change,	  and	  that	  these	  
different	  stakeholders	  in	  the	  field	  need	  to	  collaborate	  more	  with	  one	  another.	  ‘The	  theory	  is	  about	  practice’,	  says	  Susskind.	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assistance	  and	  support	  at	  various	  stages	  of	  proceedings	  without	  providing	  full	  legal	  
representation.191	  
Although	  discrete	  task	  assistance	  was	  not	  raised	  with	  respondents,	  it	  is	  included	  here	  because	  
limited	  representation	  is	  being	  offered	  to	  some	  degree	  currently	  and	  can	  impact	  on	  a	  practitioner’s	  
capacity	  to	  provide	  legal	  services	  despite	  the	  existence	  of,	  or	  potential	  for,	  conflicts	  of	  interest.	  	  
The	  Queensland	  Public	  Interest	  Law	  Clearinghouse	  (QPILCH)	  suggests	  that	  the	  objective	  of	  discrete	  
task	  assistance	  is	  to	  enable	  assistance	  to	  more	  than	  one	  party	  –	  thus,	  to	  still	  be	  able	  to	  act	  for	  
someone	  who	  might	  otherwise	  have	  to	  seek	  legal	  representation	  in	  another	  town	  or	  be	  
unrepresented.	  However,	  in	  order	  for	  this	  assistance	  to	  be	  offered	  to	  clients,	  the	  professional	  rules	  
need	  to	  be	  changed.	  The	  suggestion	  is	  that	  limited	  assistance	  can	  be	  provided	  once	  a	  client’s	  
consent	  is	  obtained	  and	  they	  understand	  that	  the	  lawyer	  is	  only	  offering	  a	  limited	  service.	  QPILCH	  
recommends	  that	  new	  rules	  be	  introduced	  so	  that	  CLCs	  can	  assist	  multiple	  parties	  to	  a	  dispute	  with	  
appropriate	  protections	  in	  place.192	  
This	  approach	  is	  consistent	  with	  a	  lawyer’s	  duty	  to	  provide	  comprehensive	  and	  independent	  advice	  
to	  enable	  a	  client	  to	  make	  an	  informed	  decision.	  In	  this	  regard,	  the	  Law	  Council	  of	  Australia	  
Australian	  Solicitors’	  Conduct	  Rules	  refer	  to	  the	  duty	  to	  provide:	  
clear	  and	  timely	  advice	  to	  assist	  a	  client	  to	  understand	  relevant	  legal	  issues	  and	  to	  make	  informed	  
choices	  about	  action	  to	  be	  taken	  during	  the	  course	  of	  a	  matter,	  consistent	  with	  the	  terms	  of	  the	  
engagement.193	  	  
Conscious	  of	  its	  duties	  as	  a	  statutory	  authority	  to	  provide	  efficient	  and	  timely	  services,	  the	  VLA	  has	  
recently	  introduced	  a	  new	  policy	  to	  allow	  for	  limited	  legal	  services	  to	  be	  offered	  (referred	  to	  as	  ‘one-­‐
off	  services’)	  without	  the	  necessity	  for	  a	  conflict	  check.	  This	  new	  policy	  could	  streamline	  service	  
provision	  which	  might	  otherwise	  be	  ‘conflicted	  out’.194	  	  
Discussion	  with	  a	  VLA	  staff	  member	  informed	  us	  that,	  from	  the	  VLA’s	  perspective,	  ‘limited	  legal	  
representation’	  or	  ‘discrete’	  services	  have	  always	  been	  an	  option	  in	  particular	  circumstances.	  For	  
example,	  the	  ‘triage’	  eligibility	  assessment	  process	  may	  result	  in	  a	  matter	  being	  assessed	  as	  not	  in	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
191	  Senate	  Legal	  and	  Constitutional	  References	  Committee,	  Legal	  Aid	  and	  Access	  to	  Justice	  (June	  2004)	  201.	  	  	  
192	  QPILCH,	  Proposal	  for	  Protection	  of	  Community	  Based	  Lawyers	  Providing	  Discrete	  Assistance	  to	  Parties	  in	  the	  Same	  
Proceedings,	  submitted	  to	  the	  National	  Legal	  Reform	  Taskforce	  on	  23	  July	  2010.	  
193	  Law	  Council	  of	  Australia,	  Australian	  Solicitors’	  Conduct	  Rules,	  June	  2011,	  Rule	  7.	  
194	  Conversation	  with	  VLA	  staff	  member	  21	  March	  and	  11	  December	  2013.	  There	  is	  case	  authority	  to	  support	  the	  
proposition	  that	  an	  advice-­‐only	  service	  is	  different	  from	  an	  ongoing	  retainer	  in	  relation	  to	  the	  scope	  of	  a	  lawyer’s	  fiduciary	  
duty	  –	  Fortune	  v	  Peter	  Curtiss	  Bevan	  [2000]	  QSC	  460.	  Ibid,	  15.	  Further,	  in	  Wan	  v	  McDonald	  (1992)	  33	  FCR	  491	  Burchett	  J’s	  
judgement	  recognised	  that	  the	  provision	  of	  legal	  representation	  is	  an	  important	  and	  proper	  consideration	  to	  be	  balanced	  
against	  what	  might	  otherwise	  be	  a	  conflict	  of	  interest.	  
	  
	  
100	  
the	  range	  of	  work	  funded	  by	  the	  VLA	  or	  a	  decision	  that	  the	  person	  does	  not	  fit	  within	  the	  means	  test	  
restrictions.	  In	  either	  of	  these	  cases	  the	  person	  may	  still	  be	  offered	  limited	  assistance	  (but	  not	  
representation),	  such	  as	  appropriate	  information	  and	  referrals.	  An	  example	  of	  ‘limited	  
representation’	  by	  the	  VLA	  is	  where	  the	  accused	  in	  a	  criminal	  matter	  is	  only	  funded	  for	  a	  plea	  of	  
guilty.	  Where	  a	  ‘one-­‐off	  service’	  is	  considered	  appropriate,	  a	  lawyer	  or	  trained	  paralegal	  will	  have	  
assessed	  eligibility	  and	  will	  also	  have	  had	  to	  predict	  the	  likelihood	  of	  a	  conflict	  of	  interest	  (‘red	  flags’)	  
based	  on	  their	  training	  and	  experience.	  The	  issue	  of	  client	  consent	  does	  not	  necessarily	  arise.195	  
Similarly,	  the	  Legal	  Aid	  Commission	  of	  NSW	  has	  guidelines	  for	  managing	  conflicts	  of	  interest	  which	  
include	  a	  section	  on	  the	  provision	  of	  limited	  services	  by	  ‘advice	  solicitors’	  and	  ‘duty	  solicitors’.	  If	  a	  
solicitor	  has	  discovered	  that	  a	  conflict	  would	  be	  created	  were	  they	  to	  provide	  advice	  in	  a	  family,	  
criminal	  or	  civil	  law	  matter,	  they	  must	  then	  limit	  the	  service	  to	  an	  information	  service	  or	  general	  
minor	  assistance	  only.	  The	  client	  must	  be	  told	  at	  the	  commencement	  of	  the	  service	  that	  only	  general	  
information	  or	  assistance	  can	  be	  provided.	  For	  duty	  lawyer	  services,	  if	  a	  conflict	  exists,	  the	  service	  
provided	  must	  also	  be	  limited	  to	  assistance	  that	  does	  not	  include	  specific	  information,	  and	  the	  client	  
must	  be	  informed	  of	  this	  and	  be	  given	  an	  appropriate	  referral.196	  
It	  should,	  however,	  be	  noted	  that	  determining	  consent	  and	  a	  client’s	  understanding	  of	  the	  nature	  of	  
the	  limited	  service	  is	  problematic	  in	  an	  environment	  of	  limited	  options,	  particularly	  for	  rural	  and	  
regional	  clients.	  The	  issue	  of	  client	  consent	  in	  conflict	  of	  interest	  situations	  was	  discussed	  earlier,	  in	  
particular	  the	  question	  of	  how	  client	  consent	  can	  be	  legitimate	  when	  a	  client	  has	  few	  alternatives	  
and	  must	  depend	  on	  their	  lawyer	  for	  guidance	  (see	  the	  section	  on	  ‘What	  is	  conflict	  of	  interest:	  
purpose	  of	  rules	  and	  interpretation’	  on	  p.	  35).	  
There	  are	  various	  forms	  of	  limited	  representation	  operating	  in	  other	  jurisdictions	  such	  as	  Canada	  
and	  the	  US,	  including	  limited	  legal	  services	  and	  non-­‐imputation	  of	  knowledge	  regarding	  confidential	  
information.	  	  
The	  Professional	  Conduct	  Handbook	  of	  the	  Law	  Society	  of	  British	  Columbia	  states	  that	  ‘limited	  legal	  
services’	  refer	  to	  advice	  or	  representation	  of	  a	  summary	  nature	  provided	  by	  a	  lawyer	  to	  a	  client	  
under	  the	  auspices	  of	  a	  not-­‐for-­‐profit	  organisation	  with	  the	  expectation	  by	  both	  the	  lawyer	  and	  the	  
client	  that	  the	  lawyer	  will	  not	  provide	  continuing	  representation	  in	  the	  matter.	  These	  rules	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
195	  Conversation	  with	  VLA	  staff	  member	  11	  December	  2013.	  (Note	  Shapiro’s	  comment	  cited	  earlier	  in	  the	  section	  on	  ‘What	  
lawyers	  do’	  on	  p.	  53,	  where	  she	  suggests	  that	  practitioners	  have	  to	  ‘foretell	  the	  future,	  read	  clients’	  minds,	  erect	  structural	  
barriers	  and	  construct	  legal	  loopholes’	  in	  relation	  to	  conflicts	  of	  interest.	  
196	  Guidelines	  for	  Managing	  Conflicts	  of	  Interest	  within	  the	  Legal	  Aid	  Commission	  of	  NSW,	  February	  2007.	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acknowledge	  that	  it	  may	  be	  impractical	  for	  the	  lawyer	  to	  perform	  a	  conflict	  check	  before	  providing	  
legal	  services	  to	  the	  client.197	  
A	  fear	  that	  such	  initiatives	  weaken	  the	  rules	  and	  reduce	  client	  protection	  from	  confidentiality	  
breaches	  was	  discussed	  above	  on	  p.	  63.	  If	  clients	  are	  unable	  to	  trust	  a	  lawyer’s	  service,	  they	  are	  less	  
likely	  to	  fully	  disclose	  and	  may	  be	  discouraged	  from	  seeking	  legal	  support,	  which	  creates	  barriers	  to	  
accessing	  justice.	  Similarly,	  clients	  may	  feel	  pressured	  to	  consent	  to	  receiving	  limited	  services	  despite	  
not	  being	  properly	  informed.	  
What	  is	  the	  driver	  for	  these	  changes?	  If	  the	  purpose	  is	  to	  enable	  legal	  services	  to	  see	  more	  clients	  
thereby	  increasing	  access	  to	  justice	  for	  those	  who	  may	  otherwise	  have	  been	  ‘conflicted’,	  this	  
objective	  is	  itself	  conflicted.	  An	  impetus	  for	  the	  introduction	  of	  such	  innovations	  is	  likely	  to	  be	  the	  
inadequate	  funding	  provided	  to	  Legal	  Aid	  and	  CLCs.	  The	  creation	  of	  further	  barriers	  to	  access	  legal	  
services	  for	  some,	  such	  as	  perceived	  loss	  of	  confidentiality,	  is	  not	  an	  acceptable	  outcome	  even	  
though	  others	  may	  benefit	  by	  being	  able	  to	  be	  seen	  by	  a	  lawyer	  despite	  a	  conflict	  of	  interest.	  There	  
needs	  to	  be	  careful	  monitoring	  of	  the	  impact	  of	  discrete	  lawyering	  or	  limited	  representation.	  
The	  interviewees	  expressed	  concern	  over	  the	  applicability	  of	  limited	  service	  provision	  (and	  
information	  barriers)	  in	  rural	  and	  regional	  Victoria.	  Some	  perceived	  this	  ‘loosening’	  of	  the	  rules	  as	  a	  
diminution	  in	  ethical	  practice	  and	  a	  threat	  to	  their	  practising	  certificates.198	  
Two	  NSW	  CLC	  submissions	  to	  a	  Senate	  Legal	  Aid	  and	  Access	  to	  Justice	  Inquiry	  outlined	  concerns	  
about	  professional	  legal	  liability	  in	  relation	  to	  unbundling	  legal	  services,	  lawyers	  being	  less	  able	  to	  
meet	  their	  duty	  to	  act	  in	  their	  clients’	  best	  interests,	  the	  risk	  of	  creating	  a	  second-­‐class	  legal	  service	  
and	  its	  inapplicability	  to	  cases	  of	  family	  law	  and	  family	  violence.199	  
Recommendation	  
That	  independent	  research	  be	  undertaken	  that	  examines	  and	  makes	  recommendations	  on	  the	  
impact	  of	  ‘limited	  representation’	  as	  used	  by	  the	  VLA	  and	  CLCs	  on	  service	  provision,	  clients	  and	  
the	  community	  in	  rural	  and	  regional	  Victoria.	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
197	  Law	  Society	  of	  British	  Columbia,	  The	  Professional	  Conduct	  Handbook,	  7.01	  and	  footnote	  4.	  The	  Law	  Society	  of	  Upper	  
Canada	  Rules	  of	  Professional	  Conduct	  allow	  for	  a	  limited	  scope	  retainer	  where	  a	  ‘lawyer	  advises	  the	  client	  honestly	  and	  
candidly	  about	  the	  nature,	  extent	  and	  scope	  of	  the	  services	  that	  the	  lawyer	  can	  provide	  …	  and	  confirm	  the	  services	  in	  
writing’.	  
198	  As	  discussed	  in	  the	  section	  on	  ‘What	  lawyers	  do:	  managing	  conflicts	  of	  interest’	  on	  p.	  53.	  
199	  Shoalhaven	  CLC	  submission	  to	  the	  Senate	  Legal	  Aid	  and	  Access	  to	  Justice	  Inquiry,	  2003;	  Blue	  Mountains	  CLC,	  submission	  
to	  the	  Senate	  Legal	  Aid	  and	  Access	  to	  Justice	  Inquiry,	  2003	  (report	  published	  2004).	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Information	  barriers	  	  
Information	  barriers,	  Chinese	  Walls	  or	  confidentiality	  screens	  might	  be	  used	  in	  circumstances	  of	  
successive	  conflicts	  of	  interest	  where	  a	  law	  practice	  acts	  for	  a	  current	  client	  against	  a	  former	  client.	  
The	  survey	  respondents	  expressed	  their	  limited	  support	  for	  information	  barriers.	  Whether	  ‘effective	  
information	  barriers’	  (or	  Chinese	  Walls)	  were	  in	  place	  was	  generally	  considered	  to	  be	  of	  little	  
importance	  (62	  per	  cent	  chose	  ‘little	  importance’	  for	  this	  factor);	  while	  ‘improved	  strategies	  for	  
establishing	  information	  barriers	  within	  a	  practice’	  was	  supported	  by	  less	  than	  half	  (41	  per	  cent)	  of	  
respondents	  as	  a	  means	  to	  ‘improve	  the	  way	  conflict	  of	  interest	  is	  currently	  dealt	  with’.	  
Some	  interview	  respondents	  made	  reference	  to	  the	  realities	  of	  the	  rural/regional	  divide	  –	  that	  it	  was	  
easier	  for	  metropolitan	  lawyers	  to	  dodge	  conflict,	  for	  example,	  via	  the	  creation	  of	  information	  
barriers	  in	  larger	  firms,	  and	  that	  the	  new	  limited	  service	  provision	  approach	  of	  legal	  aid	  services	  does	  
not	  work	  as	  effectively	  for	  rural	  and	  regional	  Victoria.200	  	  
‘Hints	  on	  the	  Construction	  of	  Confidentiality	  Screens’	  and	  guidelines	  for	  lawyers	  are	  offered	  in	  a	  
report	  on	  conflicts	  of	  interest	  by	  Canada’s	  Federation	  of	  Law	  Societies.201	  It	  refers	  to	  the	  need	  for	  a	  
proper	  screen	  to	  be	  a	  ‘specific	  set	  of	  institutional	  mechanisms	  designed	  to	  prevent	  inadvertent	  
disclosure	  of	  client	  confidences’.	  It	  also	  refers	  to	  case	  law’s	  requirements	  for	  the	  unimpeachability	  of	  
its	  components	  and	  its	  implementation,	  and	  lists	  a	  series	  of	  guidelines	  including	  planning,	  
prevention	  and	  precautionary	  measures.202	  
The	  US	  literature	  suggests	  that	  effective	  screening	  requires	  ‘specific	  requirements	  ...	  [that]	  must	  be	  
implemented	  in	  a	  timely	  fashion’.203	  For	  example,	  a	  lawyer	  holding	  confidential	  information	  on	  a	  
former	  client	  cannot	  have	  access	  to	  files	  concerning	  the	  current	  case	  or	  receive	  any	  fees.	  There	  are	  
different	  rules	  across	  the	  US	  and	  much	  debate,	  although	  large	  firms	  are	  more	  likely	  to	  embrace	  
screening	  to	  manage	  conflicts.204	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
200	  This	  is	  discussed	  in	  more	  detail	  in	  the	  section	  on	  ‘What	  lawyers	  do:	  managing	  conflicts	  of	  interest’	  on	  p.	  53.	  
201	  Federation	  of	  Law	  Societies	  of	  Canada	  Standing	  Committee	  on	  the	  Model	  Code	  of	  Professional	  Conduct	  (21	  November	  
2011)	  243.	  	  
202	  Ford	  Motor	  Co.	  of	  Canada	  v	  Osler,	  Hoskin	  &	  Harcourt	  (1996),	  27	  O.R.	  (3d)	  181	  (Gen.	  Div.),	  and	  Prince	  Jefri	  Bolkiah	  v	  
KPMG	  [1992]	  1	  All	  ER	  517	  (H.L).	  These	  hints	  and	  guidelines	  are	  also	  available	  through	  the	  Canadian	  Bar	  Association	  
website.	  	  
203	  A	  K	  Morgan,	  ‘Screening	  out	  Conflicts	  of	  Interest	  Issues	  Involving	  Former	  Clients:	  Effectuating	  Client	  Choice	  and	  Lawyer	  
Autonomy	  while	  Protecting	  Client	  Confidences’,	  2003–2004	  28	  Journal	  of	  the	  Legal	  Profession	  197.	  
204	  Fischer,	  J	  M,	  ‘Large	  Law	  Firm	  Lateral	  Hire	  Conflicts	  Checking:	  Professional	  Duty	  Meets	  Actual	  Practice’,	  (2011)	  36	  Journal	  
of	  the	  Legal	  Profession	  167,	  209.	  In	  a	  recent	  California	  state	  decision	  the	  court	  stated	  that	  a	  screen	  could	  avoid	  the	  
imputation	  of	  taint	  even	  though	  the	  California	  Rules	  of	  Professional	  Conduct	  do	  not	  authorise	  screening,	  Kirk	  v	  First	  
American	  Title	  Ins.	  Co.,	  108	  Cal.	  Rptr.	  3d	  620	  (Cal.	  Ct.	  App.	  2010),	  cited	  in	  J	  M	  Fischer,	  210.	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In	  recognition	  of	  the	  legal	  profession’s	  need	  to	  use	  ethical	  screens	  in	  limited	  circumstances,	  given	  
law	  firm	  growth	  trends	  and	  lawyer	  mobility,	  particularly	  for	  large,	  multi-­‐site	  law	  firms,	  Hungerford	  
argues	  that	  screens	  can	  be	  effective	  in	  limited	  circumstances,	  although	  he	  states	  that:	  
the	  protections	  of	  physical	  separation	  do	  not	  address	  the	  conflicts	  problems	  with	  smaller	  firms.	  In	  
that	  setting,	  strict	  use	  of	  imputed	  disqualification	  is	  still	  a	  useful	  and	  necessary	  tool	  for	  protecting	  
client	  confidentiality	  and	  protecting	  against	  conflicts.205	  
 
In	  Australia,	  the	  Australian	  Solicitors’	  Conduct	  Rules	  2011	  and	  Commentary	  refer	  to	  information	  
barriers	  in	  Rule	  10	  on	  Conflicts	  Concerning	  Former	  Clients	  and	  Rule	  11	  on	  Conflicts	  of	  Duty	  
Concerning	  Current	  Clients.	  Where,	  for	  example,	  a	  lawyer	  is	  in	  possession	  of	  confidential	  information	  
that	  ‘might	  reasonably	  be	  concluded	  to	  be	  material	  to	  the	  matter	  of	  another	  client	  and	  detrimental	  
to	  the	  interests	  of	  the	  former	  client	  if	  disclosed’,	  they	  may	  still	  be	  able	  to	  act	  despite	  this	  conflict	  of	  
interest	  where	  an	  ‘effective	  information	  barrier	  has	  been	  established’.206	  	  
The	  Queensland	  Aboriginal	  Legal	  Service	  has	  ‘separated’	  its	  criminal	  law	  and	  care	  and	  protection	  law	  
practices	  with	  electronic	  firewalls	  and	  physical	  isolation	  of	  files	  and	  staff	  offices	  (where	  possible).207	  
In	  Victoria,	  the	  LIV	  and	  the	  Federation	  of	  CLCs	  have	  guidelines	  on	  information	  barriers.208	  In	  relation	  
to	  multi-­‐program	  agencies,	  CLCs	  need	  to	  establish	  information	  barriers	  to	  ‘ensure	  there	  is	  no	  real	  
and	  sensible	  possibility	  of	  misuse	  of	  confidential	  information’.	  Reference	  is	  also	  made	  to	  the	  need	  to	  
comply	  with	  LIV	  guidelines	  and	  to	  training	  and	  physical	  and	  identity	  separation.	  The	  LIV	  has	  
comprehensive	  guidelines	  that	  include	  coverage	  of	  relevant	  case	  law,	  imputed	  knowledge,	  tests	  for	  
information	  barriers	  and	  their	  application.209	  The	  Victorian	  Professional	  Conduct	  and	  Practice	  Rules	  
2005,	  which	  are	  the	  regulations	  Victorian	  practitioners	  must	  follow	  when	  faced	  with	  a	  situation	  of	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
205	  Ibid,	  referring	  to	  Shapiro,	  S,	  If	  It	  Ain't	  Broke	  ...	  An	  Empirical	  Perspective	  in	  Ethics	  2000,	  Screening,	  and	  the	  Conflict-­‐of-­‐
Interest	  Rules,	  2003	  U.	  Ill.	  L.	  Rev.	  1299.	  
206	  August	  2013.	  (In	  the	  House	  of	  Lord’s	  decision	  in	  Prince	  Jefri	  Bolkiah	  (1999)	  the	  issue	  of	  imputation	  is	  discussed	  and	  the	  
Judge	  cited	  a	  Financial	  Services	  Authority	  paper	  listing	  standards	  for	  an	  ‘effective	  wall’,	  including	  physical	  separation	  of	  
departments,	  educational	  programs	  and	  sanctions	  for	  breach).	  	  
207	  Lumsden,	  Cipants,	  McGarrigle,	  paper	  prepared	  for	  the	  National	  Legal	  Assistance	  Advisory	  Body,	  November	  2011,	  11.	  
The	  Service	  Delivery	  Directions	  for	  the	  delivery	  of	  Legal	  Assistance	  to	  Indigenous	  Australians	  Indigenous	  Legal	  Assistance	  
and	  Policy	  Reform	  Program,	  effective	  from	  July	  2011	  (Attorney-­‐General’s	  Department	  [Cth]),	  refers	  to	  ‘effective	  
information	  barriers’	  plus	  former	  client	  consent	  enabling	  a	  lawyer	  to	  act	  where	  there	  is	  a	  conflict	  of	  interest,	  26.	  	  
208	  Federation	  of	  CLCs,	  Avoiding	  Client	  Conflict	  of	  Interest:	  A	  Community	  Legal	  Centre	  Guide	  (December	  2009).	  
209	  LIV,	  Information	  Barrier	  Guidelines,	  adopted	  by	  the	  Council	  of	  the	  LIV	  on	  20	  April	  2006.	  VLA	  staff	  informed	  us	  that	  their	  
new	  policy	  complies	  with	  LIV	  guidelines,	  as	  well	  as	  the	  Australian	  Solicitors’	  Conduct	  Rules	  (Communication	  with	  VLA,	  4	  
October	  2013).	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‘acting	  against	  a	  former	  client’	  or	  ‘acting	  for	  more	  than	  one	  party’,	  do	  not	  currently	  mention	  
information	  barriers.210	  
Australian	  writers	  Parker	  and	  Evans,	  unconvinced	  about	  the	  usefulness	  of	  information	  barriers,	  claim	  
that	  they	  contribute	  to	  lawyers	  ‘managing’	  conflicts	  in	  wider	  circumstances	  than	  is	  appropriate,	  for	  
their	  own	  interests	  rather	  than	  that	  of	  their	  clients.	  For	  example,	  practitioners	  may	  assume	  that	  
information	  barrier	  arrangements	  will	  be	  acceptable	  to	  clients	  without	  consulting	  with	  them	  or	  
extending	  the	  use	  of	  information	  barriers	  to	  circumstances	  other	  than	  situations	  of	  conflict	  between	  
past	  and	  current	  clients.211	  	  
Recommendation	  
That	  independent	  research	  be	  undertaken	  that	  examines	  and	  makes	  recommendations	  on	  the	  
impact	  of	  ‘information	  barriers’	  as	  used	  by	  the	  VLA,	  CLCs	  and	  private	  practitioners	  on	  service	  
provision,	  clients	  and	  the	  community	  in	  rural	  and	  regional	  Victoria.	  	  
More	  ‘responsible	  lawyering’	  	  
‘Responsible	  lawyering’	  is	  included	  as	  a	  consideration	  due	  to	  the	  features	  it	  shares	  with	  respondents’	  
preferences,	  and	  the	  approach	  to	  legal	  practice	  taken	  by	  rural	  and	  regional	  practitioners.	  	  
Parker	  and	  Evans	  refer	  to	  a	  responsible	  lawyering	  approach	  as	  one	  where	  the	  lawyer’s	  obligation	  of	  
loyalty	  to	  the	  client	  is	  part	  of	  their	  public	  role.	  In	  other	  words,	  their	  obligation	  is	  more	  than	  a	  private	  
matter	  between	  lawyer	  and	  client	  and	  includes	  an	  element	  of	  public	  interest.	  The	  amended	  
Australian	  Solicitors’	  Conduct	  Rules	  accord	  with	  this	  in	  giving	  priority	  to	  a	  lawyer’s	  duty	  to	  the	  court	  
and	  the	  administration	  of	  justice	  over	  the	  duty	  to	  the	  client.212	  Responsible	  lawyering	  also	  impliedly	  
finds	  arrangements	  such	  as	  seeking	  client	  consent	  and	  information	  barriers	  to	  be	  inconsistent	  with	  
this	  public	  interest	  obligation,	  which	  is	  consistent	  with	  Brooking	  J’s	  judgement	  in	  Spincode.213	  
Parker	  recommends	  that	  individual	  lawyers	  develop	  an	  ‘ethics	  of	  care’	  whereby	  they	  can	  act	  more	  
preventively	  and	  problem	  solve.214	  Rather	  than	  limiting	  a	  lawyer’s	  services	  to	  advocating	  for	  a	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
210	  The	  Law	  Council	  of	  Australia’s	  Australian	  Solicitors’	  Conduct	  Rules	  2011	  have	  been	  approved	  by	  the	  Victorian	  Legal	  
Services	  Board.	  The	  rules	  will	  have	  to	  go	  through	  a	  Regulation	  Impact	  Statement	  process	  as	  subordinate	  legislation	  unless	  
exempted.	  Until	  the	  rules	  are	  in	  place,	  the	  Victorian	  Professional	  Conduct	  and	  Practice	  Rules	  2005	  apply.	  
211	  Parker	  and	  Evans,	  above	  n	  40,	  166.	  
212	  Law	  Council	  of	  Australia,	  June	  2011.	  
213	  Parker	  and	  Evans,	  above	  n	  40,	  168.	  (Spincode	  Pty	  Ltd	  v	  Look	  Software	  Pty	  Ltd	  	  (2001)	  4	  VR	  501.	  
214	  C	  A	  Parker,	  Critical	  Morality	  for	  Lawyers:	  Four	  Approaches	  to	  Lawyers’	  Ethics	  (2004)	  30	  (1)	  Mon	  L	  R	  49.	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client’s	  rights	  or	  interests,	  a	  client	  could	  be	  better	  served	  if	  their	  lawyer	  took	  a	  more	  ‘client-­‐valued	  
approach’	  and	  identified	  what	  they	  need	  or	  want,	  particularly	  in	  rural	  and	  regional	  areas.215	  
This	  different	  approach	  may	  be	  of	  particular	  value	  and	  relevance	  to	  rural	  and	  regional	  lawyers	  who,	  
arguably,	  have	  different	  roles	  from	  those	  of	  metropolitan	  lawyers	  (see	  section	  on	  ‘The	  importance	  of	  
context’	  on	  p.	  43).	  They	  are	  more	  likely,	  for	  example,	  to	  try	  to	  informally	  negotiate	  between	  clients	  
in	  situations	  of	  conflict	  of	  interest.	  This	  more	  client-­‐focused	  approach	  to	  representation	  offered	  by	  
collaborative	  law	  and	  appropriate	  dispute	  resolution	  is	  referred	  to	  as	  ‘de-­‐professionalisation’	  by	  
Kruse216	  and	  can	  also	  be	  linked	  to	  Economides’s	  suggestion	  that	  ‘adversarial	  ethics	  …	  may	  no	  longer	  
capture	  accurately	  how	  lawyers	  actually	  practice	  in	  rural	  and	  remote	  settings’.	  He	  further	  argues	  that	  
professional	  norms	  are	  ‘influenced	  both	  by	  local	  cultures	  and	  physical	  distance’	  and	  that	  there	  needs	  
to	  be	  a	  better	  understanding	  of	  law	  in	  the	  periphery	  and	  from	  the	  standpoint	  of	  rural	  not	  just	  urban	  
society.217	  The	  practice	  of	  collaborative	  law	  shares	  characteristics	  with	  rural	  and	  regional	  practice	  
and	  responsible	  lawyering	  including	  problem	  solving,	  negotiation	  and	  client	  empowerment218,	  and	  
arguably	  lessens	  the	  impact	  of	  conflicts	  of	  interest	  as	  all	  parties	  are	  working	  together	  to	  find	  
solutions	  rather	  than	  approaching	  a	  dispute	  adversarially.	  	  
Our	  research	  results	  offer	  support	  for	  this	  responsible	  lawyering	  approach.	  The	  interview	  
respondents	  told	  us	  that	  conflicts	  are	  often	  dealt	  with	  informally	  using	  local	  knowledge	  and	  out	  of	  a	  
sense	  of	  obligation.	  Fifty-­‐six	  per	  cent	  of	  survey	  respondents	  considered	  ‘the	  potential	  for	  informal	  
resolution’	  to	  be	  important.219	  Senior	  lawyers	  placed	  more	  importance	  on	  this	  factor	  than	  did	  less	  
experienced	  lawyers	  when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client	  (see	  Appendix	  I,	  Question	  
23).	  	  
It	  has	  been	  suggested	  that	  there	  are	  similarities	  between	  the	  private	  sector	  embrace	  of	  ‘informal	  
negotiations’	  and	  the	  more	  formalised	  ‘limited	  legal	  services’	  discussed	  above	  in	  relation	  to	  legal	  
assistance	  sector	  practitioners,	  and	  that	  the	  ready	  acceptance	  of	  informal	  processes	  by	  private	  
practitioners	  be	  extended	  to	  the	  more	  formalised	  legal	  services	  provided	  by	  VLA	  and	  CLC	  
practitioners.	  	  
The	  discussion	  on	  the	  context	  of	  practice	  presented	  earlier	  in	  this	  report	  corresponds	  with	  
suggestions	  that	  responsible	  lawyering	  extends	  lawyers’	  obligations	  beyond	  a	  strict	  application	  of	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
215	  K	  R	  Kruse,	  Beyond	  Cardboard	  Clients,	  Legal	  Ethics	  (2010)	  23	  Geo.	  J.	  Legal	  Ethics	  103.	  
216	  Ibid.	  
217	  Economides,	  above	  n	  78.	  
218	  LIV	  website	  7	  November	  2013	  http://www.liv.asn.au/CollabLaw.	  More	  information	  is	  available	  on	  the	  Collaborative	  
Professionals	  website	  http://www.collabvic.com.au/For-­‐the-­‐Community/What-­‐is-­‐Collaborative-­‐Practice.	  
219	  Combined	  responses	  of	  3	  to	  6	  on	  a	  scale	  of	  importance	  for	  Question	  23.	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the	  rules	  and	  asserting	  clients’	  individual	  rights.	  Grose	  agrees	  that	  the	  application	  of	  the	  rules	  
without	  consideration	  of	  context	  is	  not	  desirable	  as	  the	  inherent	  ‘connections	  and	  complexity’	  such	  
as	  family	  arrangements	  and	  succession	  factors	  are	  then	  at	  risk	  of	  being	  ignored.	  A	  lawyer	  intent	  on	  
regulatory	  compliance	  and	  the	  assertion	  of	  rights	  will	  not	  be	  paying	  sufficient	  attention	  to	  broader	  
outcomes.	  Lawyers	  instead	  need	  to	  develop	  their	  skills	  so	  that	  they	  can	  exercise	  their	  discretion	  
‘critically	  and	  collaboratively’	  with	  their	  clients.220	  	  
The	  survey	  respondents	  also	  supported	  a	  broader,	  contextual	  approach	  to	  applying	  the	  rules	  in	  
agreeing	  (71	  per	  cent221)	  that	  the	  way	  in	  which	  conflicts	  of	  interest	  are	  currently	  dealt	  with	  would	  be	  
improved	  by	  a	  review	  of	  the	  rules	  and	  guidelines	  that	  gave	  consideration	  to	  the	  special	  needs	  of	  
rural	  and	  regional	  communities.	  	  
A	  recent	  Victorian	  Parliamentary	  Inquiry’s	  findings	  support	  these	  practitioners’	  call	  for	  greater	  
attention	  to	  be	  given	  to	  their	  particular	  circumstances.	  The	  Inquiry	  Chair	  recommended	  that	  all	  
policy	  and	  legislation	  be	  ‘rural-­‐proofed’	  by	  a	  state	  government–established	  independent	  Rural	  
Commission	  to	  advise	  on	  the	  impact	  of	  policy	  and	  legislation	  on	  rural	  communities	  and	  how	  well	  
such	  policy	  and	  legislation	  reflect	  and	  respond	  to	  their	  diverse	  needs.222	  In	  the	  context	  of	  rules	  for	  
the	  legal	  profession,	  this	  finding	  could	  mean	  that	  whenever	  changes	  are	  being	  discussed	  such	  as	  new	  
rules	  or	  guidelines,	  the	  question	  ‘What	  is	  this	  going	  to	  mean	  for	  regional	  legal	  practices	  and	  their	  
communities?’	  needs	  to	  be	  asked	  at	  an	  early	  stage,	  in	  preference	  to	  a	  retrospective	  review.	  The	  
Parliamentary	  Inquiry	  also	  suggested	  that	  a	  rural	  filter	  be	  applied	  when	  ‘reviewing,	  developing,	  
implementing,	  reporting	  and	  evaluating	  policies	  and	  plans’.223	  
Greater	  acknowledgement	  of	  the	  circumstances	  and	  special	  expertise	  of	  rural	  and	  regional	  
practitioners	  by	  a	  metropolitan-­‐dominated	  legal	  profession	  may	  lead	  to	  a	  situation	  where	  new	  
protocols	  or	  practices,	  relevant	  across	  the	  profession,	  are	  developed.	  If,	  for	  example,	  informal	  
resolution	  and	  negotiation	  are	  of	  particular	  relevance	  to	  country	  practice,	  could	  training	  and/or	  CPD	  
be	  developed	  and	  delivered	  in	  rural	  and	  regional	  Victoria	  that	  will	  also	  benefit	  metropolitan	  lawyers?	  
The	  results	  of	  this	  research	  infers,	  for	  example,	  that	  rural	  and	  regional	  practitioners	  have	  a	  sense	  of	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
220	  C	  Grose,	  C,	  ‘Once	  Upon	  a	  Time,	  In	  a	  Land	  Far,	  Far	  Away	  ...	  Lawyers	  and	  Clients	  Telling	  Stories	  about	  Ethics	  (and	  
Everything	  Else)’	  (2008)	  20	  Hastings	  Women's	  Law	  Journal	  163.	  
221	  Combined	  responses	  3	  and	  4	  on	  a	  scale	  of	  importance	  for	  Question	  30.	  
222	  Parliament	  of	  Victoria,	  Inquiry	  into	  the	  Extent	  and	  Nature	  of	  Disadvantage	  and	  Inequity	  in	  Rural	  and	  Regional	  Victoria,	  
Final	  Report,	  October	  2010,	  Chair’s	  Foreword,	  xiv.	  (Reference	  made	  to	  Recommendation	  1,	  p.	  xviii,	  discussed	  on	  p.	  323).	  
Economides	  writes	  about	  ‘rural	  proofing’	  in	  ‘Strategies	  for	  Meeting	  Rural	  Legal	  Needs:	  Lessons	  from	  Local,	  Regional,	  and	  
International	  Experience’	  (2011)	  16(1)	  Deakin	  Law	  Review	  47,	  55.	  	  
223	  Ibid,	  329.	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collegiality	  and	  negotiation	  and	  draw	  on	  other	  client-­‐focused	  practice	  skills	  to	  manage	  complex	  
relationships.224	  
Recommendations	  
That	  the	  LIV,	  VLA	  and	  Federation	  of	  Community	  Legal	  Centres	  utilise	  the	  skills	  and	  experience	  of	  
senior	  rural	  and	  regional	  practitioners	  to	  develop	  strategies	  and	  guidelines	  that	  specifically	  take	  
into	  account	  rural	  and	  regional	  contexts	  to	  assist	  and	  guide	  rural	  and	  regional	  practitioners	  in	  their	  
approaches	  to	  conflicts	  of	  interest.	  
That	  the	  Law	  Council	  of	  Australia,	  LSC	  and	  LIV	  formally	  acknowledge,	  encourage	  and	  facilitate	  
practitioners’	  use	  of	  a	  ‘principles-­‐based’	  approach	  to	  matters	  of	  conflict	  of	  interest,	  based	  on	  an	  
application	  of	  professional	  judgement,	  which	  recognises	  context	  and	  individual	  circumstances	  
when	  meeting	  the	  commitment	  to	  professional	  ethics	  and	  the	  professional	  practice	  rules.	  	  
CPD,	  mentoring,	  improved	  client	  service	  and	  information	  technology	  
The	  respondents’	  strong	  support	  for	  mentoring	  is	  discussed	  in	  the	  section	  on	  ‘How	  lawyers	  learn:	  
mentoring,	  training	  and	  ethics’	  on	  p.	  77.	  ‘Greater	  mentoring/support	  to	  junior	  lawyers’	  was	  the	  
option	  most	  favoured	  by	  surveyed	  practitioners	  to	  ‘improve	  the	  way	  conflict	  of	  interest	  is	  currently	  
dealt	  with’,	  and	  the	  lawyers	  interviewed	  suggested	  that	  mentoring	  newer	  legal	  practitioners	  would	  
introduce	  a	  more	  rigorous	  and	  sophisticated	  approach	  to	  conflicts	  of	  interest.	  
Fifty-­‐nine	  per	  cent	  of	  survey	  respondents	  selected	  ‘more	  conflict	  of	  interest–focused	  CPD’	  as	  
something	  that	  they	  believed	  could	  lead	  to	  improvements	  in	  dealing	  with	  conflicts	  of	  interest.	  
Several	  interview	  respondents	  also	  referred	  to	  education	  and	  training.	  For	  example:	  
	   Continuing	  legal	  education	  is	  needed	  on	  this	  subject.	  
CPD	  trainers	  would	  know	  that	  participants	  are	  far	  more	  engaged	  in	  and	  likely	  to	  learn	  when	  they	  
closely	  identify	  with	  content.	  Therefore,	  ideally	  CPD	  on	  conflicts	  of	  interest	  should	  be	  available	  as	  
‘just-­‐in-­‐time	  knowledge’	  rather	  than	  ‘just-­‐in-­‐case	  knowledge’,	  so	  that	  information	  is	  available	  to	  
practitioners	  when	  they	  need	  it.	  
‘Just-­‐in-­‐time	  knowledge’	  uses	  information	  technology	  to	  make	  available:	  	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
224	  As	  noted	  above,	  65	  per	  cent	  of	  respondents	  supported	  the	  suggestion	  that	  the	  encouragement	  of	  ‘collegiate	  discussion	  
about	  the	  more	  difficult	  determinations	  would	  improve	  the	  way	  conflict	  of	  interest	  is	  currently	  dealt	  with’.	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online	  facilities	  that	  can	  offer	  ...	  briefings,	  updates,	  introductions	  and	  guidance	  on	  particular	  topics,	  as	  
they	  arise,	  rather	  than	  searching	  for	  old	  notes	  or	  conference	  folders	  ...	  training	  is	  not	  about	  attending	  
a	  course	  …	  it	  is	  …	  for	  instance,	  about	  putting	  useful	  multi-­‐media	  presentations,	  perhaps	  delivered	  by	  
leading	  experts,	  at	  the	  fingertips	  of	  ...	  lawyers.225	  
The	  roll-­‐out	  of	  the	  Australian	  Government’s	  National	  Broadband	  Network	  will	  potentially	  give	  rural	  
and	  regional	  communities	  more	  options	  in	  accessing	  videoconferencing	  and	  other	  technologies	  such	  
as	  Skype,	  webinars	  and	  Lync	  communications,	  which	  will	  enable	  remote	  access	  and	  ‘warm	  referrals’	  
between	  lawyers	  and	  clients.	  Online	  dispute	  resolution	  can	  also	  be	  facilitated	  through	  information	  
technology.226	  
Increased	  broadband	  speeds	  and	  penetration	  rates	  offer	  opportunities	  in	  the	  implementation	  of	  
technology	  such	  as	  video-­‐conferencing	  which	  may	  assist	  in	  the	  provision	  of	  legal	  advice,	  particularly	  
for	  services	  with	  a	  geographically	  dispersed	  client	  base.227	  
The	  problem	  of	  lawyer	  succession	  in	  rural	  and	  regional	  areas	  and	  the	  difficulty	  in	  attracting	  and	  
retaining	  young	  lawyers	  (which	  reduces	  the	  potential	  for	  referrals	  between	  lawyers	  when	  conflicts	  of	  
interest	  arise)	  are	  also	  issues	  that	  information	  technology	  may	  assist	  in	  addressing.	  Hart	  refers	  to	  
Susskind’s	  recognition	  that	  a	  law	  firm’s	  higher	  web	  presence,	  faster	  web	  services	  and	  the	  ability	  to	  
offer	  more	  flexible	  working	  conditions	  would	  make	  country	  practice	  more	  attractive	  to	  younger	  
lawyers.	  Susskind	  speaks	  of	  information	  technology	  as	  a	  ‘major	  enabler	  ...	  assisting	  in	  the	  reduction	  
of	  geographical	  differences’228:	   
The	  benefit	  of	  using	  information	  technology	  innovatively	  is	  that	  it	  offers	  legal	  practices	  an	  opportunity	  
to	  attract	  and	  retain	  valuable	  legal	  staff	  through	  offering	  a	  flexible	  work	  environment,	  and	  enabling	  
the	  movement	  of	  lawyers	  between	  regional,	  rural,	  remote	  and	  urban	  locations.229	  	  
	  
IT	  is	  challenging	  some	  of	  our	  fundamental	  assumptions	  about	  where	  we	  should	  physically	  locate	  our	  
organisations.	  It	  is	  capable	  of	  bringing	  an	  entire,	  geographically	  dispersed	  workforce	  under	  the	  one	  –	  
albeit	  virtual	  –	  roof.230	  
 
While	  information	  technology	  is	  not	  the	  panacea	  for	  insufficient	  service	  provision,	  poor	  professional	  
communications	  and	  deficits	  in	  training,	  new	  technologies	  can	  assist	  rural	  and	  regional	  communities	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
225	  Susskind,	  above	  n	  190,	  26.	  
226	  Attorney-­‐General	  of	  Australia,	  Harnessing	  the	  Benefits	  of	  Technology	  to	  Improve	  Access	  to	  Justice,	  2012,	  20.	  
227	  Ibid.	  
228	  Hart,	  above	  n	  187,	  252.	  	  
229	  Ibid,	  260.	  
230	  R	  Susskind,	  The	  End	  of	  Lawyers:	  Rethinking	  the	  Nature	  of	  Legal	  Services	  (Oxford	  University	  Press,	  2009),	  cited	  by	  Hart,	  
above	  n	  187,	  260.	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to	  overcome	  some	  of	  the	  issues	  around	  distance	  and	  lower	  service	  provision.	  The	  lack	  of	  access	  to	  
CPD	  and	  peer	  support	  in	  rural	  and	  regional	  areas	  could	  be	  reduced	  through	  information	  
technology.231	  Videoconferencing,	  for	  example,	  assists	  lawyers	  in	  conferring	  with	  each	  other	  and	  
provides	  another	  option	  for	  clients	  who	  find	  themselves	  unable	  to	  rely	  on	  a	  local	  practitioner	  due	  to	  
conflicts	  of	  interest	  but	  where	  they	  are	  able	  to	  access	  such	  facilities.232	  Mentoring	  for	  newer	  legal	  
practitioners	  could	  also	  be	  enhanced	  by	  appropriate	  technical	  supports.	  
Recommendation	  
That	  the	  Victorian	  Attorney-­‐General’s	  Department,	  LIV	  and	  LSC	  initiate	  research	  into	  how	  to	  
maximise	  the	  benefits	  of	  new	  and	  emerging	  information	  technologies	  to	  further	  develop	  and	  
deliver:	  
• mentoring	  for	  newer	  legal	  practitioners	  in	  rural	  and	  regional	  Victoria	  
• CPD	  provision	  to	  rural	  and	  regional	  lawyers	  on	  a	  ‘just	  in	  time’	  basis	  
• legal	  advice	  and	  support	  services	  to	  rural	  and	  regional	  Victoria.	  
Summary	  
In	  the	  earliest	  interviews,	  concern	  was	  expressed	  as	  to	  the	  ability	  of	  newer	  legal	  practitioners	  to	  deal	  
with	  the	  more	  difficult	  cases	  of	  conflicts	  of	  interest.	  The	  need	  for	  improved	  infrastructures	  to	  foster	  
greater	  mentoring	  and	  increased	  levels	  of	  training	  was	  confirmed	  by	  the	  support	  survey	  respondents	  
gave	  to	  these	  options	  for	  improving	  the	  ways	  in	  which	  ‘conflict	  of	  interest	  is	  dealt	  with	  in	  rural	  and	  
regional	  legal	  practice’.	  That	  consideration	  of	  rural	  and	  regional	  circumstances	  be	  given	  more	  
credence	  is	  also	  important	  to	  practitioners.	  These	  findings	  align	  with	  those	  in	  the	  literature	  and	  the	  
support	  for	  responsible	  lawyering,	  as	  well	  as	  the	  notions	  of	  collegial	  practice	  which	  respondents	  
thought	  to	  be	  effective	  for	  sustaining	  their	  practice.	  Discussion	  on	  the	  impact	  to	  date	  of	  discrete	  task	  
assistance	  and	  information	  barriers	  on	  rural	  and	  regional	  legal	  practice	  as	  it	  relates	  to	  conflicts	  of	  
interest	  suggests	  that	  their	  use	  and	  application	  need	  to	  be	  approached	  with	  caution,	  and	  that	  the	  
experience	  of	  rural	  and	  regional	  practitioners	  must	  be	  considered	  in	  any	  review	  of	  their	  future	  
application.	   	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
231	  A	  Kennedy,	  S	  Winn,	  ‘Once	  Upon	  a	  Time,	  In	  a	  Land	  Far,	  Far	  Away	  	  ...	  Lawyers	  and	  Clients	  Telling	  Stories	  about	  Ethics	  (and	  
Everything	  Else)’,	  (2003)	  27	  Journal	  of	  the	  Legal	  Profession	  	  81.	  
232	  VLA	  currently	  has	  extensive	  videoconferencing	  facilities	  at	  its	  regional	  office	  locations	  and	  at	  many	  courts.	  It	  is	  currently	  
developing	  online	  training	  modules	  for	  on-­‐demand	  content	  provision	  (communication	  with	  VLA	  staff	  member,	  4	  October	  
2013).	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Conclusion	  
Although	  practitioners	  tend	  to	  be	  confident	  in	  identifying	  conflicts	  (‘a	  conflict	  is	  a	  conflict’)	  and	  
assured	  about	  what	  action	  to	  take,	  at	  the	  same	  time	  they	  are	  measured	  about	  the	  more	  complex	  
situations	  which,	  they	  say,	  demand	  more	  nuanced	  or	  sophisticated	  responses.	  They	  acknowledge	  
that	  the	  latter	  require	  a	  degree	  of	  professional	  judgement	  which	  only	  comes	  with	  experience	  rather	  
than	  being	  something	  that	  one	  can	  simply	  look	  up	  in	  the	  rules	  or	  case	  law.	  
One	  practitioner’s	  comment	  illustrates	  the	  situation	  neatly:	  
The	  conflict	  problem	  is	  10-­‐fold	  in	  small	  rural	  communities	  and	  is	  actually	  very	  complicated.	  The	  
guidelines	  are	  black	  and	  white	  while	  living	  and	  practising	  in	  the	  rural	  community	  is	  not.	  
This	  research	  revealed	  a	  range	  of	  views	  as	  to	  the	  purpose	  of	  conflict	  of	  interest	  rules,	  how	  they	  
should	  be	  applied	  and	  how	  the	  risks	  pertaining	  to	  conflicts	  of	  interest	  should	  be	  managed.	  Some	  
inconsistencies	  in	  how	  conflicts	  of	  interest	  are	  managed	  raise	  real	  concerns,	  particularly	  in	  relation	  
to	  the	  capacity	  of	  more	  remote	  practitioners	  to	  identify	  and	  respond	  to	  conflicts	  of	  interest	  and	  the	  
prescriptive	  interpretations	  adopted	  by	  some	  CLCs.	  	  
The	  research	  also	  found	  that	  there	  is	  strong	  support	  for	  more	  education,	  training	  and	  mentoring	  in	  
response	  to	  conflict	  of	  interest	  issues,	  and	  provides	  suggestions	  for	  how	  such	  programs	  could	  be	  
better	  developed	  and	  implemented,	  which	  has	  the	  additional	  benefit	  of	  offering	  preventive	  and	  
long-­‐term	  solutions.	  The	  LSC	  and	  the	  LIV	  have	  responsibilities	  across	  these	  areas	  and	  there	  is	  scope	  
for	  them	  to	  develop	  and	  encourage	  a	  professional	  environment	  that	  fosters	  a	  more	  sophisticated,	  
genuine,	  open	  and	  evolving	  basis	  for	  dealing	  with	  ethical	  and	  practical	  issues.	  Legal	  practitioners	  also	  
need	  to	  be	  encouraged	  to	  refer	  to	  the	  advice,	  support	  and	  training	  services	  currently	  offered	  by	  
these	  agencies	  to	  assist	  them	  in	  identifying	  and	  taking	  appropriate	  action	  on	  the	  more	  complex	  
conflicts	  of	  interest.	  
To	  maximise	  their	  learning,	  legal	  practitioners	  need	  to	  develop	  a	  greater	  awareness	  of	  their	  own	  
values	  and	  improve	  their	  ability	  to	  think	  through	  and	  address	  ethical	  dilemmas.	  In	  this	  way	  they	  will	  
enhance	  their	  capacity	  to	  apply	  more	  sophisticated	  solutions	  to	  complex	  problems.	  These	  skills	  need	  
to	  be	  developed	  as	  early	  as	  possible,	  starting	  from	  undergraduate	  curriculum,	  be	  reinforced	  in	  
graduate	  practical	  legal	  training	  and	  consciously	  revisited	  and	  matured	  through	  practice.	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The	  respondents	  spoke	  of	  the	  importance	  of	  collegiality,	  and	  more	  work	  needs	  to	  be	  done	  to	  
promote	  the	  use	  of	  the	  available	  support	  services,	  to	  support	  and	  encourage	  collegiality	  among	  
practitioners,	  and	  to	  further	  mentoring	  programs	  for	  newer	  legal	  practitioners.	  
CPD	  should	  be	  designed	  to	  ensure	  a	  greater	  appreciation	  of	  rural	  and	  regional	  practitioners’	  
capabilities,	  needs	  and	  concerns,	  and	  should	  better	  utilise	  the	  new	  delivery	  options	  that	  information	  
technology	  can	  offer.	  It	  is	  important	  that	  more	  opportunity	  be	  given	  to	  more	  remote	  practitioners	  to	  
share	  their	  experiences,	  and	  information	  technology	  goes	  at	  least	  some	  way	  in	  enabling	  this.	  
The	  potential	  offered	  by	  information	  technology	  needs	  to	  be	  explored	  in	  order	  to:	  
• attract	  younger	  lawyers	  to	  work	  in	  rural	  and	  regional	  Victoria	  
• enhance	  mentoring	  opportunities	  
• reinforce	  and	  develop	  collegial	  practices	  
• increase	  access	  to	  legal	  services	  for	  rural	  and	  regional	  communities,	  such	  as	  through	  
enabling	  clients	  to	  gain	  advice	  and	  support	  remotely.	  
This	  research	  poses	  questions	  around	  how	  lawyers	  see	  themselves	  and	  how	  they	  learn.	  What	  is	  it	  
that	  practitioners	  need	  to	  ensure	  that	  they	  do	  not	  fall	  foul	  of	  the	  rules	  while	  still	  fulfilling	  their	  
professional	  responsibilities?	  Is	  it	  education,	  advice,	  support,	  referral	  systems,	  or	  something	  else?	  	  
The	  questions	  raised	  by	  this	  research	  point	  to	  useful	  directions	  for	  future	  CPD	  training	  and	  programs.	  
They	  include:	  
• In	  what	  circumstances	  are	  more	  nuanced	  approaches	  required,	  and	  how	  does	  the	  social	  
and	  cultural	  situation	  of	  rural	  and	  regional	  practitioners	  affect	  the	  choices	  they	  make?	  	  
• What	  skills,	  knowledge	  and	  experience	  are	  more	  senior	  practitioners	  drawing	  on	  which	  
appear	  to	  make	  them	  more	  comfortable	  in	  interpreting	  the	  rules?	  How	  well	  does	  the	  
application	  of	  their	  professional	  judgement	  serve	  the	  purposes	  of	  conflict	  of	  interest	  rules?	  	  
• Research	  findings	  for	  legal	  assistance	  sector	  practitioners	  suggest	  a	  more	  rigid	  approach	  to	  
the	  rules	  and	  guidelines,	  and	  greater	  concern	  for	  community	  confidence	  in	  the	  legal	  
profession	  and	  for	  more	  enhanced	  skills	  in	  ethics.	  Are	  these	  results	  symptomatic	  of	  the	  
different	  pressures	  facing	  these	  providers	  of	  legal	  services	  and,	  if	  so,	  does	  this	  indicate	  a	  
need	  to	  revise	  their	  approach?	  
It	  is	  unclear	  how	  to	  proceed	  when	  there	  are	  different	  approaches	  taken	  to	  conflicts	  of	  interest,	  when	  
most	  practitioners	  are	  requesting	  consideration	  of	  their	  rural	  and	  regional	  circumstances,	  and	  when	  
some	  say	  the	  rules	  are	  too	  rigid	  while	  others	  are	  concerned	  that	  they	  are	  being	  ‘watered	  down’.	  Our	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research	  findings	  do	  not	  suggest	  that	  the	  rules	  ought	  to	  be	  changed	  for	  rural	  and	  regional	  legal	  
practitioners	  or	  that	  these	  practitioners	  are	  less	  rule	  compliant.	  The	  results	  do,	  however,	  suggest	  
that	  an	  acknowledgement	  of	  the	  different	  approaches	  to	  ‘lawyering’	  and	  the	  context	  of	  rural	  and	  
regional	  practice	  is	  necessary.	  	  
Practitioners	  would	  be	  aware,	  for	  example,	  that	  non-­‐legal	  or	  non-­‐adversarial	  solutions	  are	  
sometimes	  more	  appropriate	  and	  may	  sometimes	  be	  the	  key	  to	  managing	  a	  conflict	  of	  interest	  
situation.	  It	  is	  suggested,	  however,	  that	  the	  context	  of	  rural	  and	  regional	  practice	  is	  an	  environment	  
in	  which	  lawyers	  are	  more	  concerned	  to	  practise	  in	  a	  way	  that	  preserves	  relationships	  with	  clients	  
and	  engenders	  trust.	  Shapiro	  refers	  to	  this	  style	  of	  lawyering	  as	  representing	  situations	  rather	  than	  
parties.233	  	  
What	  is	  preferable	  then?	  Is	  it	  a	  lawyer	  overzealously	  applying	  the	  rules,	  or	  delivering	  a	  service	  that	  
clients	  want	  and	  need	  which	  may	  extend	  beyond	  advocacy	  of	  a	  client’s	  rights	  to	  preventive	  and	  
problem-­‐solving	  approaches?	  Attending	  to	  the	  public	  interest	  in	  maintaining	  community	  confidence	  
in	  the	  legal	  profession	  and	  the	  legal	  system	  is	  essential	  to	  this	  responsible	  lawyering	  type	  of	  
approach.	  These	  aims	  are	  connected	  with	  efforts	  to	  enhance	  access	  to	  justice	  and	  expand	  service	  
provision	  such	  as	  through	  limited	  representation	  and	  taking	  advantage	  of	  the	  benefits	  offered	  by	  
information	  technologies.	  
The	  fact	  that	  there	  are	  few	  conflict	  of	  interest	  complaints	  and	  few	  cases	  of	  lawyers	  being	  disciplined	  
does	  not	  tally	  with	  the	  findings	  of	  this	  research	  and	  there	  is	  currently	  insufficient	  acknowledgement	  
of	  the	  relationship	  between	  the	  rules	  and	  the	  reality	  of	  legal	  practice.	  Rural	  and	  regional	  legal	  
practice	  and	  the	  communities	  in	  which	  they	  work	  are	  being	  impacted	  by	  how	  conflicts	  of	  interest	  
play	  out	  in	  this	  environment.	  	  
Deciding	  how	  to	  proceed	  when	  complex	  ethical	  issues	  are	  involved	  is	  difficult.	  Much	  as	  there	  is	  
security	  in	  the	  belief	  that	  rules	  will	  provide	  guidance	  and	  flexibility,	  more	  far-­‐reaching	  objectives	  
might	  be	  met	  were	  more	  attention	  given	  to	  the	  authority	  that	  comes	  with	  professional	  judgement	  
that	  is	  well	  founded	  in	  experience,	  based	  on	  well-­‐developed	  personal	  values	  systems,	  and	  which	  
applies	  the	  rigour	  offered	  by	  the	  transparent	  and	  regular	  review	  of	  skills	  and	  judgement	  used	  in	  
ethical	  reasoning.	  
This	  research	  clearly	  identifies	  that	  practitioners	  want	  the	  circumstances	  of	  rural	  and	  regional	  
practice	  to	  be	  taken	  into	  account	  in	  any	  review	  of	  the	  professional	  rules	  regarding	  conflicts	  of	  
interest.	  They	  deem	  that	  the	  context	  of	  their	  service	  provision	  justifies	  such	  consideration.	  While	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  Shapiro,	  above	  n	  28,	  131.	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there	  is	  little	  support	  in	  the	  literature	  or	  from	  peak	  practitioner	  bodies	  for	  different	  rules	  for	  
different	  sectors	  of	  the	  legal	  profession,	  the	  research	  recommends	  the	  adoption	  of	  a	  different	  
emphasis	  within	  the	  rules	  and	  in	  processes	  for	  interpreting	  the	  rules.	  Both	  professional	  judgement	  
and	  context	  (including	  the	  rural	  and	  regional	  context	  of	  a	  legal	  practice)	  need	  to	  be	  given	  greater	  
consideration	  to	  facilitate	  a	  more	  ‘outcomes-­‐focused’	  regulatory	  process.	  This	  suggests	  the	  need	  for	  
alterations	  in	  the	  culture	  and	  relationships	  between	  the	  regulated	  and	  the	  regulator,	  and	  changes	  in	  
the	  delivery	  of	  training	  and	  education	  and	  the	  provision	  of	  mentoring	  around	  ethics	  and	  conflicts	  of	  
interest	  to	  maximise	  the	  delivery	  of	  high-­‐standard	  and	  accessible	  client	  services.	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Appendix	  A	  Plain	  language	  statement	  for	  
interview	  participants	  –	  lawyers	  
PLAIN	  LANGUAGE	  STATEMENT	  (for	  interview	  participants)	  (Lawyers)	  
Dear	  Sir/Madam,	  
Re:	  Request	  for	  your	  participation	  in	  an	  interview	  on	  conflict	  of	  interest	  in	  legal	  practice	  
in	  Rural	  and	  Regional	  Victoria	  
You	  are	  invited	  to	  take	  part	  in	  an	  interview	  as	  part	  of	  a	  research	  project	  being	  undertaken	  by	  Richard	  
Coverdale	  and	  Louise	  Kyle	  from	  Deakin	  University,	  Centre	  for	  Rural	  and	  Regional	  Law	  and	  Justice.	  
The	  project	  is	  funded	  by	  the	  Victoria	  Law	  Foundation.	  You	  have	  been	  selected	  to	  participate	  in	  this	  
research	  project	  either	  as	  a	  result	  of	  random	  selection	  from	  a	  public	  directory	  or	  because	  of	  the	  
particular	  relevance	  of	  your	  organisation	  to	  this	  project.	  This	  letter	  provides	  information	  about	  the	  
project	  to	  help	  you	  decide	  whether	  you	  wish	  to	  participate.	  This	  project	  will	  explore:	  
-­‐ 	  The	  nature	  and	  extent	  of	  conflict	  of	  interest	  in	  Victorian	  rural	  and	  regional	  legal	  practice;	  
-­‐ 	  Impact	  of	  conflict	  of	  interest	  on	  individual	  clients	  and	  legal	  service	  providers	  and	  referral	  
agencies;	  
-­‐ Potential	  solutions	  with	  practitioners	  and	  key	  agencies	  and	  make	  recommendations	  to	  
address	  conflicts	  of	  interest	  while	  maximising	  access	  to	  legal	  services	  for	  rural	  clients.	  
	  
Individual	  participants	  in	  the	  consultations	  and	  surveys	  will	  remain	  anonymous.	  	  
The	  results	  of	  this	  research	  will	  be	  published	  and	  distributed	  broadly	  in	  the	  form	  of	  a	  report.	  	  
Project	  Context	  
Evidence	   that	   conflict	   of	   interest	   is	   a	   significant	   issue	   for	   regional	   communities	   and	   law	   firms	   is	  
provided	  in	  the	  recent	  Postcode	  Justice	  –	  Rural	  and	  Regional	  Disadvantage	  in	  the	  Administration	  of	  
the	  Law	  report	   (Richard	  Coverdale,	   July	  2011).	  The	  Postcode	   Justice	  research	  surveyed	  63	   lawyers	  
from	  around	  regional	  Victoria.	  One	  question	  put	  to	  the	  survey	  respondents	  was:	  
In	   comparison	   to	  your	  metropolitan	  counterparts,	  do	  any	  of	   the	   following	   issues	  adversely	  
impact	  on	  your	  capacity	  to	  provide	  services	  to	  rural	  and	  regional	  clients?	  
	  Conflict	  of	  interest	  was	  the	  issue	  most	  frequently	  raised	  (70	  per	  cent).	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Conflict	  of	  interest	  can	  occur	  in	  various	  forms,	  the	  most	  common	  being	  ‘concurrent	  conflict’	  or	  
acting	  for	  both	  parties	  in	  a	  dispute.	  Past	  client/current	  client,	  lawyer-­‐client	  and	  potentially	  other	  
kinds	  of	  conflicts	  of	  interest	  also	  arise	  from	  time	  to	  time.	  Significant	  penalties	  can	  apply	  to	  a	  solicitor	  
who	  is	  shown	  to	  have	  a	  conflict	  of	  interest	  and	  can	  result	  in	  being	  debarred	  from	  legal	  practice.	  	  
Conflict	  of	  interest	  is	  more	  likely	  to	  occur	  in	  rural	  and	  regional	  communities	  –	  where	  there	  are	  a	  
smaller	  number	  of	  practising	  solicitors;	  where	  parties	  are	  more	  likely	  to	  be	  known	  to	  each	  other	  and	  
where	  past	  legal/commercial	  dealing	  with	  others	  within	  that	  community	  is	  more	  likely	  to	  have	  
occurred.	  The	  growing	  practice	  of	  merging	  smaller	  law	  firms	  further	  compounds	  issues	  of	  conflict	  of	  
interest	  as	  does	  the	  growth	  in	  specialisation.	  	  
What	  does	  your	  participation	  involve?	  
If	  you	  agree	  to	  participate	  in	  an	  interview,	  you	  will	  be	  contacted	  by	  phone	  to	  arrange	  an	  interview	  
time	  which	  best	  suits	  you.	  Interviews	  will	  take	  approximately	  20–30	  minutes.	  
Please	  indicate	  your	  agreement	  to	  participate	  in	  the	  interview	  by	  return	  email	  to	  
l.kyle@deakin.edu.au.	  Please	  also	  return	  the	  completed	  Consent	  Form	  (attached).	  
	  A	  non-­‐response	  will	  be	  assumed	  to	  indicate	  that	  you	  do	  not	  wish	  to	  participate	  in	  an	  interview.	  	  
The	  research	  project	  will	  be	  overseen	  by	  a	  Reference	  Group	  comprised	  of	  Deakin	  University	  
academic	  staff,	  lawyers	  practising	  in	  rural	  and	  regional	  Victoria	  and	  academic	  lawyers	  including	  a	  
representative	  from	  RRR	  law.	  	  
Privacy,	  confidentiality	  and	  risk	  associated	  with	  this	  research	  
There	  is	  no	  foreseeable	  risk	  associated	  with	  participating	  in	  an	  interview.	  You	  are	  not	  required	  to	  
provide	  any	  identifying	  personal	  details.	  Any	  information	  you	  nominate	  in	  the	  interview	  which	  may	  
identify	  you	  will	  remain	  confidential,	  subject	  to	  legal	  requirements.	  
In	  signing	  the	  Consent	  Form	  you	  agree	  to	  your	  non-­‐identified	  contribution	  to	  this	  project	  being	  
included	  in	  the	  published	  report.	  The	  inclusion	  of	  any	  identifiable	  content	  attributed	  to	  you,	  such	  as	  
a	  quote,	  will	  only	  be	  done	  where	  you	  have	  viewed	  the	  attributed	  content	  and	  provide	  your	  written	  
permission	  for	  its	  use	  in	  the	  public	  report.	  
All	  data,	  whether	  identifiable	  as	  that	  of	  a	  research	  participant	  or	  not,	  will	  be	  stored	  in	  a	  secure	  place	  
at	  Deakin	  University	  for	  five	  years	  after	  final	  publication	  and	  then	  destroyed.	  
Your	  Participation	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Participation	  in	  any	  research	  project	  is	  voluntary.	  You	  are	  not	  obliged	  to	  participate.	  	  
There	  will	  be	  no	  remuneration	  provided	  for	  your	  participation	  in	  the	  research	  and	  it	  is	  unlikely	  that	  
your	  participation	  will	  be	  of	  direct	  benefit	  to	  you	  or	  your	  organisation.	  Participation,	  however,	  will	  
assist	  in	  identifying	  the	  impact	  of	  conflict	  of	  interest	  ‘on	  the	  ground’	  and	  the	  development	  of	  
solutions	  to	  improve	  how	  this	  issue	  is	  managed.	  	  
Ethical	  Guidelines	  
This	  project	  will	  be	  carried	  out	  according	  to	  the	  National	  Statement	  on	  Ethical	  Conduct	  in	  Human	  
Research	  (2007).	  The	  ethics	  aspects	  of	  this	  research	  project	  have	  been	  approved	  by	  the	  Human	  
Research	  Ethics	  Committee	  of	  Deakin	  University.	  
If	  you	  have	  any	  complaints	  about	  any	  aspect	  of	  the	  project,	  the	  way	  it	  is	  being	  conducted	  or	  any	  
questions	  about	  your	  rights	  as	  a	  research	  participant,	  you	  may	  contact:	  
The	  Manager,	  Office	  of	  Research	  Integrity,	  Deakin	  University,	  221	  Burwood	  Highway,	  Burwood,	  
Victoria	  3125,	  Telephone:	  9251	  7129,	  Facsimile:	  9244	  6581;	  research-­‐ethics@deakin.edu.au.	  
Project	  number:	  BL-­‐EC	  61-­‐12	  
If	  you	  require	  further	  information,	  wish	  to	  withdraw	  your	  participation	  or	  if	  you	  have	  any	  problems	  
concerning	  this	  project	  please	  contact	  the	  researchers:	  
Yours	  sincerely,	  
	  
Richard	  Coverdale	  and	  Louise	  Kyle	  
Centre	  for	  Rural	  and	  Regional	  Law	  and	  Justice	  
School	  of	  Law	  
Deakin	  University	  	  
Geelong,	  Victoria	  3216,	  Australia.	  
Phone:	  03	  5227	  2245	  International:	  +61	  3	  5227	  2245	  	  
Mobile:	  0414	  067	  570	  Website:	  www.deakin.edu.au/crrlj	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Appendix	  B	  Plain	  language	  statement	  for	  interview	  
participants	  –	  referral	  agencies	  
PLAIN	  LANGUAGE	  STATEMENT	  (for	  interview	  participants)	  (referral	  agencies)	  
	  
	  
Dear	  Sir/Madam,	  
Re:	  A	  request	  for	  your	  participation	  in	  an	  interview	  on	  conflict	  of	  interest	  in	  legal	  practice	  in	  Rural	  
and	  Regional	  Victoria	  
Research	  has	  indicated	  that	  conflicts	  of	  interest	  is	  a	  significant	  issue	  for	  rural	  and	  regional	  
communities	  and	  law	  firms.	  Conflict	  of	  interest	  can	  occur	  in	  various	  forms.	  The	  most	  common	  is	  
where	  a	  lawyer	  determines	  that	  they	  would	  have	  an	  ethical	  conflict	  (and	  be	  in	  breach	  of	  their	  
professional	  code	  of	  practice)	  were	  they	  to	  provide	  services	  to	  both	  parties	  in	  a	  dispute.	  As	  a	  
consequence	  one	  party	  may	  be	  declined	  local	  legal	  assistance.	  
Conflict	  of	  interest	  is	  more	  likely	  to	  occur	  in	  rural	  and	  regional	  communities	  where	  there	  are	  a	  smaller	  
number	  of	  practising	  solicitors,	  where	  parties	  are	  more	  likely	  to	  be	  known	  to	  each	  other	  and	  where	  
past	  legal/commercial	  dealing	  with	  others	  within	  that	  community	  are	  more	  likely	  to	  have	  occurred.	  
The	  growing	  practice	  of	  merging	  smaller	  law	  firms	  and	  the	  growth	  in	  legal	  specialisation	  further	  
compounds	  issues	  of	  conflict	  of	  interest.	  	  
This	  research	  seeks	  to	  determine	  how	  conflict	  of	  interest	  is	  managed	  by	  non-­‐metropolitan	  legal	  
practices	  and	  how	  this	  impacts	  on	  people	  attempting	  to	  access	  legal	  assistance	  and	  living	  in	  rural	  and	  
regional	  Victoria.	  
	  
Invitation	  to	  participate	  
You	  are	  invited	  to	  take	  part	  in	  an	  interview	  which	  is	  part	  of	  a	  research	  project	  being	  undertaken	  by	  
Richard	  Coverdale	  and	  Louise	  Kyle	  from	  Deakin	  University,	  Centre	  for	  Rural	  and	  Regional	  Law	  and	  
Justice.	  The	  project	  is	  funded	  by	  the	  Victoria	  Law	  Foundation.	  You	  have	  been	  selected	  to	  participate	  
in	  this	  research	  project	  either	  as	  a	  result	  of	  random	  selection	  from	  a	  public	  directory	  or	  because	  of	  
the	  particular	  relevance	  of	  your	  organisation	  to	  this	  project.	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This	  letter	  provides	  information	  about	  the	  project	  to	  help	  you	  decide	  whether	  you	  wish	  to	  
participate.	  Please	  contact	  us	  if	  you	  require	  further	  information.	  
Individual	  participants	  in	  the	  consultations	  and	  surveys	  will	  remain	  anonymous.	  The	  results	  of	  this	  
research	  will	  be	  published	  and	  distributed	  broadly	  in	  the	  form	  of	  a	  report.	  	  
This	  project	  will	  explore:	  
-­‐ 	  The	  nature	  and	  extent	  of	  conflict	  of	  interest	  in	  Victorian	  rural	  and	  regional	  legal	  practice;	  
-­‐ 	  The	  impact	  of	  conflict	  of	  interest	  on	  individual	  clients	  and	  legal	  service	  providers	  and	  
referral	  agencies;	  
-­‐ Potential	  solutions	  with	  practitioners	  and	  key	  agencies	  and	  make	  recommendations	  to	  
address	  conflicts	  of	  interest	  while	  maximising	  access	  to	  legal	  services	  for	  rural	  clients.	  
	  
Context	  of	  the	  project	  
Conflict	  of	   interest	  was	  the	   issue	  most	   frequently	  raised	  (70	  per	  cent)	  by	  regional	   lawyers	  when	  a	  
survey	   asked	   ‘In	   comparison	   to	   your	   metropolitan	   counterparts,	   do	   any	   of	   the	   following	   issues	  
adversely	  impact	  on	  your	  capacity	  to	  provide	  services	  to	  rural	  and	  regional	  clients?’	  	  
Conflict	  of	  interest	  can	  occur	  in	  various	  forms	  such	  as	  a	  lawyer	  acting	  for	  both	  parties	  in	  a	  dispute	  or	  
acting	  for	  a	  current	  client	  in	  dispute	  with	  a	  previous	  client	  which	  involves	  issues	  of	  confidentiality.	  
For	  clients	  to	  be	  effectively	  represented	  they	  need	  to	  feel	  confident	  their	  lawyer	  has	  no	  conflict	  of	  
interest	  but	  there	  is	  also	  the	  need	  to	  have	  access	  to	  effective	  and	  accessible	  legal	  representation.	  
	  
What	  is	  involved?	  
Interviews	  will	  take	  approximately	  20–30	  minutes.	  If	  you	  agree	  to	  participate	  in	  an	  interview,	  you	  
will	  be	  contacted	  by	  phone	  to	  arrange	  an	  interview	  time	  which	  best	  suits	  you.	  
Please	  indicate	  your	  agreement	  to	  participate	  in	  the	  interview	  by	  return	  email	  to	  
l.kyle@deakin.edu.au.	  Please	  also	  return	  the	  completed	  Consent	  Form	  (attached).	  
	  A	  non-­‐response	  will	  be	  assumed	  to	  indicate	  that	  you	  do	  not	  wish	  to	  participate	  in	  an	  interview.	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The	  research	  project	  will	  be	  overseen	  by	  a	  Reference	  Group	  comprised	  of	  Deakin	  University	  
academic	  staff,	  lawyers	  practising	  in	  rural	  and	  regional	  Victoria,	  and	  academic	  lawyers	  including	  a	  
representative	  from	  Rural	  Regional	  Remote	  (RRR)	  law.	  	  
	  
Privacy,	  confidentiality	  and	  risk	  associated	  with	  this	  research	  
There	  is	  no	  foreseeable	  risk	  associated	  with	  participating	  in	  an	  interview.	  You	  are	  not	  required	  to	  
provide	  any	  personal	  details	  which	  would	  identify	  you.	  Any	  information	  you	  nominate	  in	  the	  
interview	  which	  may	  identify	  you	  will	  remain	  confidential,	  subject	  to	  legal	  requirements.	  
In	  signing	  the	  Consent	  Form	  you	  agree	  to	  your	  non-­‐identified	  contribution	  to	  this	  project	  being	  
included	  in	  the	  published	  report.	  The	  inclusion	  of	  identifiable	  content	  attributed	  to	  you,	  such	  as	  a	  
quote,	  will	  only	  be	  done	  where	  you	  have	  viewed	  the	  attributed	  content	  and	  provide	  your	  written	  
permission	  for	  its	  use	  in	  the	  public	  report.	  
All	  data,	  whether	  identifiable	  as	  that	  of	  a	  research	  participant	  or	  not,	  will	  be	  stored	  in	  a	  secure	  place	  
at	  Deakin	  University	  for	  five	  years	  after	  final	  publication	  and	  then	  destroyed.	  
	  
Your	  Participation	  
Participation	  in	  any	  research	  project	  is	  voluntary.	  You	  are	  not	  obliged	  to	  participate.	  If	  you	  do	  agree	  
to	  participate	  please	  complete	  the	  enclosed	  consent	  form	  and	  return	  by	  email.	  
There	  will	  be	  no	  remuneration	  provided	  for	  your	  participation	  in	  the	  research	  and	  it	  is	  unlikely	  that	  
your	  participation	  will	  be	  of	  direct	  benefit	  to	  you	  or	  your	  organisation.	  Participation,	  however,	  will	  
assist	  in	  identifying	  the	  impact	  of	  conflict	  of	  interest	  ‘on	  the	  ground’	  and	  the	  development	  of	  
solutions	  to	  better	  manage	  this	  issue.	  	  
	  
Ethical	  Guidelines	  
This	  project	  will	  be	  carried	  out	  according	  to	  the	  National	  Statement	  on	  Ethical	  Conduct	  in	  Human	  
Research	  (2007).	  The	  ethics	  aspects	  of	  this	  research	  project	  have	  been	  approved	  by	  the	  Human	  
Research	  Ethics	  Committee	  of	  Deakin	  University.	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If	  you	  have	  any	  complaints	  about	  any	  aspect	  of	  the	  project,	  the	  way	  it	  is	  being	  conducted	  or	  any	  
questions	  about	  your	  rights	  as	  a	  research	  participant,	  you	  may	  contact:	  
The	  Manager,	  Office	  of	  Research	  Integrity,	  Deakin	  University,	  221	  Burwood	  Highway,	  Burwood,	  
Victoria	  3125,	  Telephone:	  9251	  7129,	  Facsimile:	  9244	  6581;	  research-­‐ethics@deakin.edu.au.	  
Project	  number:	  BL-­‐EC	  61-­‐12	  
If	  you	  require	  further	  information,	  wish	  to	  withdraw	  your	  participation	  or	  if	  you	  have	  any	  problems	  
concerning	  this	  project	  please	  contact	  the	  researchers.	  
	  
Yours	  sincerely,	  
	  
	  
Richard	  Coverdale	  and	  Louise	  Kyle	  
Centre	  for	  Rural	  and	  Regional	  Law	  and	  Justice	  
School	  of	  Law	  
Deakin	  University	  	  
Geelong,	  Victoria	  3216	  	  
Phone:	  03	  5227	  2245	  International:	  +61	  3	  5227	  2245	  	  
Mobile:	  0414	  067	  570	  Website:	  www.deakin	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Appendix	  C	  Plain	  language	  statement	  for	  online	  
survey	  recipients	  –	  legal	  practitioners	  
PLAIN	  LANGUAGE	  STATEMENT	  (for	  online	  survey	  recipients)	  	  
(Legal	  practitioner)	  
	  
Dear	  Legal	  Practitioner,	  
	  
Re:	  Request	  for	  your	  participation	  in	  a	  survey	  on	  conflict	  of	  interest	  in	  legal	  practice	  in	  Rural	  and	  
Regional	  Victoria	  
You	  are	  invited	  to	  take	  part	  in	  a	  survey	  which	  is	  part	  of	  a	  Victoria	  Law	  Foundation–funded	  research	  
project	  being	  undertaken	  by	  Deakin	  University’s	  Centre	  for	  Rural	  and	  Regional	  Law	  and	  Justice.	  We	  
are	  seeking	  responses	  from	  a	  range	  of	  legal	  practitioners	  from	  senior	  to	  junior;	  small	  and	  large	  
practices;	  private,	  legal	  aid	  and	  community	  legal	  centres.	  Please	  either	  complete	  the	  survey	  yourself	  
or	  pass	  it	  on	  to	  another	  legal	  practitioner	  in	  your	  practice.	  	  
Participation	  will	  place	  you	  in	  a	  draw	  to	  win	  a	  16GB	  iPod	  Nano.	  Your	  participation	  is	  protected	  by	  
strict	  project	  ethics	  requirements	  which	  keep	  your	  participation	  anonymous.	  	  
This	  project	  will	  explore:	  
-­‐ 	  The	  nature	  and	  extent	  of	  conflict	  of	  interest	  in	  Victorian	  rural	  and	  regional	  legal	  practice;	  
-­‐ 	  The	  impact	  of	  conflict	  of	  interest	  on	  individual	  clients,	  legal	  service	  providers	  and	  referral	  
agencies;	  
-­‐ Potential	  solutions	  with	  practitioners	  and	  key	  agencies.	  	  
The	  results	  of	  this	  research	  will	  include	  recommendations	  to	  address	  issues	  relating	  to	  conflict	  of	  
interest	  while	  maximising	  access	  to	  legal	  services	  for	  rural	  clients.	  A	  report	  will	  be	  published	  and	  
broadly	  distributed.	  	  
The	  research	  project	  is	  overseen	  by	  a	  Reference	  Group	  comprised	  of	  Deakin	  University	  academic	  
staff	  and	  lawyers	  practising	  in	  rural	  and	  regional	  Victoria.	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Project	  Background	  
A	  recent	  survey	  revealed	  that	  regional	  lawyers	  considered	  conflict	  of	  interest	  was	  a	  significant	  issue	  
for	  their	  service	  provision.	  When	  asked	  In	  comparison	  to	  your	  metropolitan	  counterparts,	  do	  any	  of	  
the	   following	   issues	   adversely	   impact	   on	   your	   capacity	   to	   provide	   services	   to	   rural	   and	   regional	  
clients?,	   conflict	   of	   interest	   was	   the	   issue	   most	   frequently	   raised	   by	   lawyers	   (70	   per	   cent).	   (See	  
Postcode	  Justice	  –	  Rural	  and	  Regional	  Disadvantage	  in	  the	  Administration	  of	  the	  Law	  report,	  Richard	  
Coverdale,	  July	  2011.)	  	  
As	  you	  know,	  conflict	  of	  interest	  can	  occur	  in	  various	  forms	  and	  is	  more	  likely	  to	  occur	  in	  rural	  and	  
regional	  communities,	  where	  there	  are	  a	  smaller	  number	  of	  practising	  solicitors	  and	  where	  parties	  
are	  more	  likely	  to	  be	  known	  to	  each	  other.	  The	  growing	  practice	  of	  merging	  smaller	  law	  firms	  further	  
compounds	  issues	  of	  conflict	  of	  interest	  as	  does	  the	  growth	  in	  specialisation.	  Our	  interviews	  with	  
lawyers	  have	  informed	  us	  about	  the	  importance	  of	  context	  and	  of	  lawyer’s	  experience,	  as	  many	  
conflict	  matters	  fall	  into	  ‘grey’	  areas.	  Lawyers	  are	  also	  concerned	  for	  clients’	  access	  to	  legal	  services.	  	  
	  
Privacy	  and	  confidentiality	  
You	  are	  not	  required	  to	  provide	  any	  personal	  details	  which	  would	  identify	  you	  in	  the	  survey.	  Any	  
information	  you	  nominate	  in	  the	  survey	  which	  may	  identify	  you	  will	  remain	  confidential,	  subject	  to	  
legal	  requirements.	  All	  data	  will	  be	  stored	  in	  a	  secure	  place	  at	  Deakin	  University	  for	  five	  years	  after	  
final	  publication	  and	  then	  destroyed.	  
	  
Project	  ethics	  
This	  project	  conforms	  to	  the	  National	  Statement	  on	  Ethical	  Conduct	  in	  Human	  Research	  (2007).	  The	  
project	  has	  been	  approved	  by	  the	  Human	  Research	  Ethics	  Committee	  of	  Deakin	  University.	  
If	  you	  have	  any	  complaints	  about	  any	  aspect	  of	  the	  project	  or	  questions	  about	  your	  rights	  as	  a	  
research	  participant,	  then	  please	  contact:	  
The	  Manager,	  Office	  of	  Research	  Integrity,	  Deakin	  University,	  221	  Burwood	  Highway,	  Burwood,	  
Victoria	  3125,	  Telephone:	  9251	  7129,	  Facsimile:	  9244	  6581;	  research-­‐ethics@deakin.edu.au.	  
Project	  number:	  BL-­‐EC	  61-­‐12	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Your	  Participation	  
Your	  participation	  is	  voluntary.	  If	  you	  do	  agree	  to	  participate,	  please	  complete	  the	  online	  survey	  
available	  at	  www.deakin.edu.au/crrlj.	  The	  return	  of	  the	  survey	  will	  indicate	  that	  you	  understand	  the	  
information	  provided	  here	  and	  that	  you	  give	  your	  consent	  to	  participate	  in	  the	  research	  project.	  
Your	  participation	  can	  contribute	  to	  identifying	  the	  impact	  of	  conflict	  of	  interest	  ‘on	  the	  ground’	  and	  
the	  development	  of	  solutions	  to	  improve	  its	  management.	  	  
	  
For	  further	  information	  or	  if	  you	  have	  any	  problems	  concerning	  this	  project	  or	  wish	  to	  withdraw,	  
please	  contact	  the	  researchers.	  
	  
Yours	  sincerely,	  
	  
	  
	  
	  
Richard	  Coverdale	  and	  Louise	  Kyle	  
Deakin	  University	  
Centre	  for	  Rural	  and	  Regional	  Law	  and	  Justice	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Appendix	  D	  Consent	  form	  	  	   	  
	   	   	   	   	   	   	   	  
Consent	  Form	  
Date:	  
Full	  Project	  Title:	  Addressing	  the	  structural	  and	  ethical	  challenge	  of	  conflict	  of	  interest	  in	  
rural	  and	  regional	  legal	  practice	  
	  
	  
I	  have	  read	  and	  I	  understand	  the	  attached	  Plain	  Language	  Statement.	  
I	  freely	  agree	  to	  participate	  in	  this	  project	  according	  to	  the	  conditions	  in	  the	  Plain	  Language	  
Statement.	  	  
I	  have	  been	  given	  a	  copy	  of	  the	  Plain	  Language	  Statement	  and	  Consent	  Form	  to	  keep.	  	  
The	  researcher	  has	  agreed	  not	  to	  reveal	  my	  identity	  and	  personal	  details,	  including	  any	  
published	  information	  or	  presentations	  in	  any	  public	  form,	  unless	  I	  agree	  in	  writing	  to	  have	  
specific	  quotations	  recorded	  within	  a	  public	  report.	  
	  
	  
Participant’s	  Name	  (printed)	  ……………………………………………………………………	  
Signature	  ………………………………………………………	   Date	  …………………………	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If	  you	  agree	  to	  participate	  please	  return	  the	  signed	  consent	  form	  by	  either	  mail	  or	  email	  to:	  
Louise	  Kyle	  
School	  of	  Law	  
Deakin	  University	  
Pigdons	  Road	  
Waurn	  Ponds	  3217	  
Email:	  l.kyle@deakin.edu.au	  
Tel:	  0431	  489	  098	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Appendix	  E	  Withdrawal	  of	  consent	  form	  
	   	   	   	   	   	   	   	   	  
	  
Withdrawal	  of	  Consent	  Form	  
(To	  be	  used	  for	  participants	  who	  wish	  to	  withdraw	  from	  the	  project)	  
Date:	  	  
Full	  Project	  Title:	  Addressing	  the	  structural	  and	  ethical	  challenge	  of	  conflict	  of	  interest	  in	  
rural	  and	  regional	  legal	  practice	  
Reference	  Number:	  
	  
	  
I	  hereby	  wish	  to	  WITHDRAW	  my	  consent	  to	  participate	  in	  the	  above	  research	  project	  and	  
understand	  that	  such	  withdrawal	  WILL	  NOT	  jeopardise	  my	  relationship	  with	  Deakin	  
University	  [and	  add	  other	  organisations	  where	  applicable].	  
	  
Participant’s	  Name	  (printed)	  …………………………………………………….	  
	  
Signature	  ……………………………………………………………….	  Date	  ……………………	  
Please	  mail	  or	  fax	  this	  form	  to:	  
Louise	  Kyle	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School	  of	  Law	  
Deakin	  University	  
Pigdons	  Road	  
Waurn	  Ponds	  3217	  
Email:	  l.kyle@deakin.edu.au	  
Tel:	  5227	  1029	  
Date:	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Appendix	  F	  Lawyer	  interview	  schedule	  
The	  preference	  is	  for	  interviews	  to	  be	  face	  to	  face.	  Interviews	  will	  be	  held	  over	  the	  phone	  if	  it	  is	  not	  
possible	  or	  too	  difficult	  to	  meet	  in	  person.	  The	  interviews	  will	  be	  in	  a	  semi-­‐structured	  format	  
allowing	  participants	  to	  expand	  on	  earlier	  responses.	  Interviews	  will	  be	  recorded	  if	  the	  interviewee	  
gives	  permission	  and	  may	  be	  transcribed.	  If	  it	  is	  intended	  to	  use	  quotes	  from	  participants,	  they	  will	  
be	  asked	  to	  review	  and	  approve	  any	  extracts	  prior	  to	  publication.	  All	  information	  will	  be	  de-­‐
identified	  and	  coded	  according	  to	  the	  ARIA	  +	  classification	  relating	  to	  their	  geographical	  area	  of	  their	  
service,	  unless	  specific	  written	  permission	  is	  sought	  and	  agreed	  to	  by	  participants	  to	  provide	  
identified	  quotations	  within	  the	  final	  public	  report.	  Preamble:	  This	  research	  aims	  to	  examine	  the	  
frequency	  and	  circumstances	  of	  conflicts	  of	  interest	  in	  Victorian	  rural	  and	  regional	  legal	  practice;	  its	  
impact	  on	  legal	  service	  providers,	  referral	  agencies	  and	  their	  clients	  or	  potential	  clients;	  and	  to	  
identify	  strategies	  and	  explore	  solutions	  with	  practitioners	  and	  key	  agencies	  which	  might	  address	  
conflicts	  of	  interest.	  	  
The	  questions	  are	  in	  three	  sets.	  The	  first	  set	  asks	  what	  experience	  you	  have	  had	  of	  conflicts	  of	  
interest	  and	  what	  impacts	  you	  consider	  this	  issue	  has	  on	  legal	  practice,	  your	  clients	  and	  the	  
community.	  The	  second	  asks	  how	  you	  exercise	  your	  professional	  judgment	  around	  your	  choice	  of	  
client	  and	  practice	  areas.	  The	  third	  set	  asks	  about	  what	  strategies	  you	  have	  developed	  or	  measures	  
you	  have	  taken	  to	  manage	  conflicts	  of	  interest.	  	  
Experience	  of	  conflict	  of	  interest	  
1. How	  many	  years	  have	  you	  been	  practising	  law	  in	  rural	  or	  regional	  Victoria?	  
2. What	  area	  of	  practice	  do	  you	  mainly	  work	  in?	  
3. Approximately	  how	  many	  times	  per	  year	  do	  you	  come	  across	  a	  situation	  where	  the	  issue	  of	  a	  
conflict	  of	  interest	  arises?	  
4. What	  kinds	  of	  conflict	  are	  they?	  E.g.	  Concurrent?	  Successive?	  
5. What	  are	  the	  most	  common	  areas	  of	  law	  in	  which	  conflict	  of	  interest	  issues	  arise	  –	  criminal,	  
civil?	  Type	  of	  civil	  –	  family,	  commercial,	  planning?	  Type	  of	  criminal	  –	  DV,	  fraud,	  other?	  
6. Who	  determines	  (or	  how	  is	  it	  determined)	  whether	  there	  is	  a	  conflict	  of	  interest?	  
7. What	  impact	  do	  you	  consider	  the	  issue	  of	  conflicts	  of	  interest	  has	  on:	  
a.	  legal	  practice?	  
b.	  your	  clients?	  	  
c.	  the	  community?	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Professional	  judgment	  
8. How	  do	  you	  choose	  which	  client	  to	  see	  if	  you	  are	  approached	  by	  two	  parties	  to	  the	  same	  
matter?	  
9. In	  which	  circumstances	  do	  you	  act	  for	  both	  parties?	  Explain.	  
10. If	  you	  are	  unable	  to	  act	  for	  both	  clients	  due	  to	  a	  conflict	  of	  interest,	  what	  do	  you	  do?	  
11. What	  has	  helped	  you	  determine	  whether	  a	  conflict	  of	  interest	  exists	  and	  what	  you	  should	  do	  
about	  it?	  e.g.	  what	  rules	  of	  thumb	  do	  you	  use?	  Do	  you	  refer	  to	  the	  rules/regulations?	  (Are	  
they	  of	  practical	  application?)	  
	  
Strategies	  
	  
12. Can	  you	  give	  an	  example	  of	  a	  time	  when	  you	  felt	  conflicted	  with	  the	  need	  to	  manage	  
competing	  interests.	  What	  happened?	  How	  did	  you	  deal	  with	  it?	  
13. Can	  you	  suggest	  ways	  to	  reduce	  the	  impact	  of	  conflicts	  of	  interest	  and/or	  do	  you	  have	  ideas	  
on	  how	  to	  improve	  the	  way	  conflicts	  of	  interest	  are	  dealt	  with	  by	  the	  legal	  profession?	  
SUMMATION	  
Do	  you	  have	  a	  final	  word	  on	  this	  issue?	  
	  …	  a	  way	  you	  would	  like	  to	  sum	  up	  this	  discussion?	  
	  …	  something	  you	  would	  like	  to	  underline?	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Appendix	  G	  Referral	  agency	  interview	  schedule	  
The	  preference	  is	  for	  interviews	  to	  be	  face	  to	  face.	  Interviews	  will	  be	  held	  over	  the	  phone	  if	  it	  is	  not	  
possible	  or	  too	  difficult	  to	  meet	  in	  person.	  The	  interviews	  will	  be	  in	  a	  semi-­‐structured	  format	  allowing	  
participants	  to	  expand	  on	  earlier	  responses.	  Interviews	  will	  be	  recorded	  if	  the	  interviewee	  gives	  
permission	  and	  may	  be	  transcribed.	  If	  it	  is	  intended	  to	  use	  quotes	  from	  participants,	  they	  will	  be	  
asked	  to	  review	  and	  approve	  any	  extracts	  prior	  to	  publication.	  All	  information	  will	  be	  de-­‐identified	  
and	  coded	  according	  to	  the	  ARIA	  +	  classification	  relating	  to	  their	  geographical	  area	  of	  their	  service,	  
unless	  specific	  written	  permission	  is	  sought	  and	  agreed	  to	  by	  participants	  to	  provide	  identified	  
quotations	  within	  the	  final	  public	  report.	  
Preamble:	  This	  research	  aims	  to	  examine	  the	  frequency	  and	  circumstances	  of	  conflicts	  of	  interest	  in	  
Victorian	  rural	  and	  regional	  legal	  practice;	  its	  impact	  on	  legal	  service	  providers,	  referral	  agencies	  and	  
their	  clients	  or	  potential	  clients;	  and	  to	  identify	  strategies	  and	  explore	  solutions	  with	  practitioners	  
and	  key	  agencies	  which	  might	  address	  conflicts	  of	  interest.	  	  
	  
The	  questions	  are	  in	  two	  sets.	  The	  first	  set	  asks	  what	  knowledge	  and	  experience	  you	  have	  of	  legal	  
practice	  conflicts	  of	  interest.	  The	  second	  set	  asks	  what	  impacts	  you	  consider	  this	  issue	  has	  on	  your	  
work,	  on	  legal	  practice,	  your	  clients	  and	  the	  community?	  
1. Experience	  of	  conflict	  of	  interest	  
• How	  many	  years	  have	  you	  been	  working	  as	  a	  service	  provider	  in	  rural	  or	  regional	  
Victoria?	  
• Approximately	  how	  many	  times	  per	  year	  are	  you	  aware	  of	  a	  legal	  conflict	  of	  interest	  
arising	  when	  your	  service	  has	  attempted	  to	  refer	  a	  client	  to	  a	  lawyer?	  
• Please	  give	  some	  examples	  of	  cases	  of	  which	  you	  have	  had	  personal	  experience.	  	  
	  
2. Impact	  of	  conflict	  of	  interest	  	  
• What	  impact	  do	  you	  consider	  the	  issue	  of	  legal	  conflicts	  of	  interest	  has	  on:	  
-­‐ Your	  work?	  	  
-­‐ Legal	  practice?	  
-­‐ Your	  clients?	  	  
-­‐ The	  community?	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• Has	  the	  occurrence	  of	  legal	  conflicts	  of	  interest	  affected	  how	  you	  manage	  your	  
referrals?	  In	  what	  way?	  
• Has	  the	  occurrence	  of	  legal	  conflicts	  of	  interest	  affected	  your	  relationships	  with	  
clients	  or	  legal	  service	  providers?	  	  
• Have	  you	  had	  to	  change	  your	  practices	  to	  deal	  with	  the	  occurrence	  of	  legal	  conflicts	  
of	  interest?	  	  
Summation	  
Please	  add	  any	  general	  comments	  you	  wish	  to	  make	  about	  this	  issue	  and/or	  state	  any	  point(s)	  you	  
wish	  to	  underline.	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Appendix	  H	  Postal	  survey	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Page 1
This project is funded by the Victorian Law Foundation to explore issues of ‘conflict of interest’ within rural and 
regional legal practice. It seeks to clarify the nature and extent of conflict of interest in order to present potential 
solutions that support legal service providers and clients.  
 
This survey will take about 15 minutes to complete and is intended for lawyers who hold a current practicing 
certificate. Your responses are anonymous and will only be presented in aggregate form.  
 
The project is being conducted by the Centre for Rural Regional Law and Justice, at Deakin University.  
 
Responses should be returned by MONDAY 24TH JUNE in the enclosed prepaid envelope, or to: 
 
Centre for Rural Regional Law and Justice 
School of Law 
Deakin University 
Locked Bag 20000 
Geelong 3220 Victoria 
 
 
 
OR if you prefer to complete the survey online go to www.deakin.edu.au/crrlj 
 
Contact for further info: l.kyle@deakin.edu.au  
 
Your participation in the survey will place you in a draw to win a 16GB IPOD NANO. 
 
 
Please tick or 'X' your intended selection for the questions below. 
1. Are you a lawyer who holds a current practicing certificate?
2. How many years have you been in legal practice?
3. How many years have you worked as a legal practitioner in regional areas? (i.e. 
outside capital cities)
4. What is your gender?
5. What is the postcode of the office where you received this survey? 
(Henceforth referred to as 'this location')
 
 
Conflict of Interest in regional Victorian legal practice
Number of years
Number of years
 
Where you work
Yes
 
nmlkj
No (Do not fill out this survey)
 
nmlkj
Female
 
nmlkj
Male
 
nmlkj
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6. Is this location where you primarily practice?
7. What best describes your legal practice? 
 
 
. 
. 
8. Approximately how many solicitors practice in the same area of law as you do in the 
town where this office is located? 
9. In your opinion, are there sufficient lawyers in this town to meet local needs?
 
. 
10. Including yourself, how many full­time equivalent legal practitioners currently work 
in your office at this location?
11. Including yourself, how many full­time equivalent legal practitioners currently work 
at your firm? (all locations)
 
Private practice
Number
Underserviced 
Balanced with 
needs
Overserviced
Service nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
Number
Number
 
Yes
 
nmlkj
No
 
nmlkj
Other (please specify)
 
 
nmlkj
Private practice
 
nmlkj
Victoria Legal Aid (Go to question 12)
 
nmlkj
Community Legal Centre (Go to question 12)
 
nmlkj
Other (please specify) 
Comments (optional) 
5
6
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Previous research has found that 70% of legal practitioners in rural and regional Victoria considered that conflict of 
interest adversely impacted on their capacity to provide services to clients, in comparison to metropolitan 
counterparts. The following views were expressed during recent interviews with regional legal practitioners in Victoria.  
12. Do you agree or disagree with the following statements? 
 
A conflict of interest can have a significant impact because:
13. Do you agree or disagree with the following statements?
 
 
 
 
 
 
. 
 
Impact
Disagree
Slightly 
disagree
Undecided
Slightly 
agree
Agree
Clients don't understand why I am unable to act for them. nmlkj nmlkj nmlkj nmlkj nmlkj
I have to send clients away who I have built up a strong relationship with over time. nmlkj nmlkj nmlkj nmlkj nmlkj
It can arise when I am well into a legal matter. nmlkj nmlkj nmlkj nmlkj nmlkj
There is limited other relevant local expertise to refer the client to. nmlkj nmlkj nmlkj nmlkj nmlkj
It can result in clients losing confidence in lawyers. nmlkj nmlkj nmlkj nmlkj nmlkj
It can result in clients losing trust in the justice system's ability to help them. nmlkj nmlkj nmlkj nmlkj nmlkj
It can result in a loss of income for my practice. nmlkj nmlkj nmlkj nmlkj nmlkj
Disagree
Slightly 
disagree
Undecided
Slightly 
agree
Agree
A conflict of interest has no particular impact ... it's "all in a day's work" for a lawyer 
acting professionally.
nmlkj nmlkj nmlkj nmlkj nmlkj
A conflict of interest helps build professional connections and collegiality through 
referrals.
nmlkj nmlkj nmlkj nmlkj nmlkj
The way a lawyer addresses a conflict of interest enhances public perception of 
lawyers' ethical practice.
nmlkj nmlkj nmlkj nmlkj nmlkj
 
Comments: 
5
6
Comments:  
5
6
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14. Which form of conflict MOST OFTEN arises in your work? (select only one)
15. Please indicate in the first column your primary areas of practice.  
 
Then in the boxed columns, indicate the likelihood of conflict occurring (ONLY for your 
primary areas of practice). 
In this section, we review the various ways regional practitioners determine and manage conflicts of interest. 
 
16. Do you have administrative/intake staff at this location? 
(This location refers to the postcode to which this survey was sent)
 
Where is a conflict likely to occur?
MY PRIMARY 
AREAS OF 
PRACTICE
Very UNlikely Unlikely Likely Very likely
Commercial/Business Law nmlkj nmlkj nmlkj nmlkj nmlkj
Personal injury nmlkj nmlkj nmlkj nmlkj nmlkj
Criminal law nmlkj nmlkj nmlkj nmlkj nmlkj
Planning & environment nmlkj nmlkj nmlkj nmlkj nmlkj
Workplace/industrial nmlkj nmlkj nmlkj nmlkj nmlkj
Family law nmlkj nmlkj nmlkj nmlkj nmlkj
Family violence nmlkj nmlkj nmlkj nmlkj nmlkj
Child protection nmlkj nmlkj nmlkj nmlkj nmlkj
Wills & probate nmlkj nmlkj nmlkj nmlkj nmlkj
Immigration nmlkj nmlkj nmlkj nmlkj nmlkj
Conveyancing nmlkj nmlkj nmlkj nmlkj nmlkj
Other nmlkj nmlkj nmlkj nmlkj nmlkj
 
Determining the existence of conflict of interest
Current clients' conflict of interest ­ acting for both parties
 
nmlkj
Lawyer/client conflict of interest ­ e.g. conflicting personal or commercial interests
 
nmlkj
Past client/current client conflict of interest
 
nmlkj
Comments: 
5
6
Other (please specify) 
Yes
 
nmlkj
No (go to question 18)
 
nmlkj
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17. How often do the following occur at this location?
18. At this location, when you refer a client due to a conflict, how often do you:
19. How do you determine whether to continue providing legal services to a client when 
a question of conflict of interest arises?
Never/ 
Rarely
Sometimes Often Very often Always
Intake staff make an initial assessment as to whether a conflict of interest exists. nmlkj nmlkj nmlkj nmlkj nmlkj
Intake staff refer the conflicted client to another firm/practice. nmlkj nmlkj nmlkj nmlkj nmlkj
Intake staff refer the matter to a lawyer within the firm/practice for consideration 
after they have identified a direct conflict of interest.
nmlkj nmlkj nmlkj nmlkj nmlkj
You are the first person to assess a conflict of interest. nmlkj nmlkj nmlkj nmlkj nmlkj
You refer the conflicted client to another firm/practice. nmlkj nmlkj nmlkj nmlkj nmlkj
Never/Rarely Sometimes Often Very often Always
Refer them to a solicitor in your town nmlkj nmlkj nmlkj nmlkj nmlkj
Refer them to a solicitor outside your town nmlkj nmlkj nmlkj nmlkj nmlkj
Provide them with a list of other legal practitioners nmlkj nmlkj nmlkj nmlkj nmlkj
Never/Rarely Sometimes Often Very often Always
I rely on my professional judgement nmlkj nmlkj nmlkj nmlkj nmlkj
I discuss with colleagues nmlkj nmlkj nmlkj nmlkj nmlkj
I refer to past practices in my firm/organisation nmlkj nmlkj nmlkj nmlkj nmlkj
I refer to firm/organisation policy/guidelines nmlkj nmlkj nmlkj nmlkj nmlkj
I refer to the Law Institute nmlkj nmlkj nmlkj nmlkj nmlkj
I refer to the profession's rules nmlkj nmlkj nmlkj nmlkj nmlkj
Other (please specify) 
5
6
Comments/other: 
5
6
Comments: 
5
6
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20. In your experience, how easy is it to determine a conflict of interest?
 
 
 
 
 
 
 
 
 
. 
Interviews with rural & regional practitioners offered varying views on lawyers' decision making processes. We explore 
these expressed views in the following questions. 
 
 
 
. 
21. The following factors deal with the client(s)' situation.  
How important are the following when deciding whether to continue to act for a client 
where a potential conflict of interest has arisen?
Very 
difficult
2 3 4 5 6 7 8 9 Very easy
Detecting conflict of interest nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
 
Decision making processes
Not 
important
2 3 4 5
Very 
important
The client's limited financial resources nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
The likelihood of escalating aggravation between the parties nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
The long term relationship built between your firm/organisation and client nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
The elapsed time since previous client was a client of yours (in the case of subsequent 
conflict of interest)
nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
The client's perception of whether a conflict of interest exists nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
Comments: 
5
6
Comments: 
5
6
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22. The following factors deal with legal practitioner considerations. 
How important are the following when deciding whether to continue to act for a client 
where a potential conflict of interest has arisen?
 
 
 
 
 
. 
23. The following factors deal with potential impacts on the legal practitioner. 
How important are the following when deciding whether to continue to act for a client?
Not 
important
2 3 4 5
Very 
important
The availability of an alternative local lawyer nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
The potential for informal resolution of the case nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
The area of law involved (e.g. family law) nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
The extent of information that you hold on the past client (in the case of subsequent 
conflict of interest)
nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
Effective information barriers (Chinese walls) are in place within the practice nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
Not 
important
2 3 4 5
Very 
important
The likelihood of a formal complaint nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
The likelihood of a negative impact on your professional reputation nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
The potential loss of income nmlkj nmlkj nmlkj nmlkj nmlkj nmlkj
Comments: 
5
6
Comments: 
5
6
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24. Do you agree or disagree with the following statements ...
 
 
 
. 
While it is difficult to substantiate quantitatively, we would appreciate some broad indication of the extent to which 
conflict of interest issues arise. 
25. At this location, how frequently do YOU need to consider a potential conflict of 
interest?
 
 
 
. 
26. In how many of these instances have you had to decline to act for one or both 
parties?
. 
Disagree
Slightly 
disagree
Undecided
Slightly 
agree
Agree
If a potential conflict of interest arises, you will proceed with caution until such time 
as it becomes an actual conflict or you are confident no conflict exists.
nmlkj nmlkj nmlkj nmlkj nmlkj
If there is a potential conflict of interest, you will cease to act for the client. nmlkj nmlkj nmlkj nmlkj nmlkj
Lawyers are generally overly cautious regarding conflict of interest. nmlkj nmlkj nmlkj nmlkj nmlkj
Lawyers generally need to be more vigilant in dealing with conflicts of interest. nmlkj nmlkj nmlkj nmlkj nmlkj
Many practitioners use conflict of interest as a tool to get out of a case. nmlkj nmlkj nmlkj nmlkj nmlkj
Conflict of interest is often used as a strategy to weaken the other party's case. nmlkj nmlkj nmlkj nmlkj nmlkj
 
How Often?
Never/Rarely Sometimes Often Very often
Frequency nmlkj nmlkj nmlkj nmlkj
None Few Many Most All
How many nmlkj nmlkj nmlkj nmlkj nmlkj
 
Comments: 
5
6
Comments:  
5
6
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The rules regarding conflict of interest are designed to meet many purposes. We acknowledge that each of the 
intended purposes are important. However, interviews with regional lawyers suggest some practitioners emphasise 
certain purposes. 
27. Which of the following statements best represents the dominant purpose of conflict 
of interest rules for your legal practice? (select only one)
 
 
 
. 
28. Do you agree or disagree with the following statements ...
 
Purpose
 
Support
Disagree
Slightly 
disagree
Slightly agree Agree
Rural & regional practitioners are sufficiently informed to deal with conflicts of 
interest matters.
nmlkj nmlkj nmlkj nmlkj
The circumstances of rural & regional practice requires greater consideration when 
developing professional rules in relation to conflict of interest.
nmlkj nmlkj nmlkj nmlkj
Managing risk for lawyers and the legal practice
 
nmlkj
Maintaining lawyers' professional duties to client
 
nmlkj
Maintaining lawyers' duty to the law
 
nmlkj
Maintaining community confidence in the justice system
 
nmlkj
Comments: 
5
6
Comments: 
5
6
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29. In your opinion, would any of the following improve the way conflict of interest is 
currently dealt with in rural and regional legal practice?
Thank you for your time and consideration. Your views and comments are greatly appreciated and will be very helpful 
in highlighting the issues around conflicts of interest in rural and regional areas of Victoria. Also, if you would like to 
offer any additional comments, please feel free to do so below or include them as a separate document. 
 
Responses should be returned by MONDAY 24TH JUNE in the enclosed prepaid envelope, or to:  
Centre for Rural Regional Law and Justice 
School of Law 
Deakin University 
Locked Bag 20000 
Geelong 3220 Victoria 
 
As a reminder, your participation in the survey will place you in a draw to WIN A 16GB IPOD NANO. Please provide a 
mobile or landline number to enter the draw. These details will be kept independently from any record or analysis of 
survey data. 
30. Contact mobile/landline for draw:
 
31. Any final comments?
 
No 
improvement
Large 
improvement
More enhanced skills in ethical thinking nmlkj nmlkj nmlkj nmlkj
More conflict of interest focused CPD nmlkj nmlkj nmlkj nmlkj
Encourage collegiate discussion about the more difficult determinations nmlkj nmlkj nmlkj nmlkj
Greater mentoring/support for junior lawyers nmlkj nmlkj nmlkj nmlkj
Improved advice hotline nmlkj nmlkj nmlkj nmlkj
Stronger enforcement of regulations and guidelines nmlkj nmlkj nmlkj nmlkj
Improved strategies for establishing information barriers within a practice nmlkj nmlkj nmlkj nmlkj
Review of rules/guidelines with consideration of rural and regional circumstances nmlkj nmlkj nmlkj nmlkj
 
Thank you!
5
6
Other suggestions / comments: 
5
6
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Appendix	  I	  Summary	  of	  survey	  results	  
(Minor	  variations	  in	  percentage	  totals	  can	  occur	  due	  to	  rounding	  up	  or	  down)	  
SECTION	  A	  –	  Survey	  results	  
Q1	  -­‐	  Would	  you	  like	  further	  information	  about	  this	  project?	   	  
Yes	  –	  18.5	  per	  cent	  
No	  –	  81.5	  per	  cent	  
Q2	  -­‐	  Are	  you	  a	  lawyer	  who	  holds	  a	  current	  practising	  certificate?	  
Yes	  –	  99.3	  per	  cent	  
No	  –	  0.7	  per	  cent	  
Q3	  -­‐	  How	  many	  years	  have	  you	  been	  in	  practice?	  
Number	  of	  years	  in	  legal	  practice	  –	  20.0	  yrs	  (response	  average)	  
	  
Q4	  -­‐	  How	  many	  years	  have	  you	  worked	  as	  a	  legal	  practitioner	  in	  regional	  areas	  (i.e.	  outside	  capital	  
cities)?	  
Number	  of	  years	  –	  17.5	  years	  (response	  average)	  
Q5	  -­‐	  What	  is	  your	  gender?	  
Male	  –	  56.6	  per	  cent	  
33%	  
18%	  
18%	  
31%	  
Less	  than	  10	  yrs	  
10-­‐19	  yrs	  
20-­‐29	  yrs	  
30+	  yrs	  
0%	   5%	   10%	   15%	   20%	   25%	   30%	   35%	  
Yrs	  in	  legal	  pracjce	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Female	  –	  43.4	  per	  cent	  
Q6	  -­‐	  What	  is	  the	  postcode	  of	  the	  office	  where	  you	  received	  this	  survey?	  (henceforth	  referred	  to	  as	  
‘this	  location’)	  
This	  served	  as	  a	  measure	  of	  remoteness	  where	  each	  postal	  code	  was	  paired	  with	  the	  
appropriate	  ARIA+	  score.	  	  
ARIA+	  -­‐	  1.26	  (response	  average)	  
Maximum	  level	  of	  remoteness	  for	  surveyed	  Victorian	  regional	  practices	  was	  3.64	  
Q7	  -­‐	  Is	  this	  the	  location	  where	  you	  primarily	  practice?	  
Yes	  –	  92.4	  per	  cent	  
No	  –	  4.1	  per	  cent	  
Other	  –	  3.4	  per	  cent	  
Q8	  -­‐	  What	  best	  describes	  your	  legal	  practice?	  
83.9	  per	  cent	  of	  respondents	  were	  in	  private	  practice.	  
7.7	  per	  cent	  were	  VLA	  legal	  practitioners.	  
8.4	  per	  cent	  were	  CLC	  lawyers.	  	  
Q9	  -­‐	  Approximately	  how	  many	  solicitors	  practise	  in	  the	  same	  area	  of	  law	  as	  you	  do	  in	  the	  town	  
where	  this	  office	  is	  located?	  
	   Number	  of	  solicitors	  –	  10.7	  (response	  average)	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Q10	  -­‐	  In	  your	  opinion	  are	  there	  sufficient	  lawyers	  in	  town	  to	  meet	  local	  needs?	  
On	  a	  scale	  of	  7	  (underserviced	  to	  overserviced)	  
	  
	  
	  
	  
0-­‐3	  
26%	  
4-­‐6	  
25%	  
7-­‐14	  
24%	  
15+	  
25%	  
Solicitors	  in	  town	  pracjsing	  in	  same	  area	  of	  
law	  (approx.	  quarjles)	  
3%	   2%	  
14%	  
61%	  
11%	   7%	   3%	  
0%	  
10%	  
20%	  
30%	  
40%	  
50%	  
60%	  
70%	  
Re
sp
on
se
	  %
	  
Suﬃcient	  lawyers	  to	  meet	  local	  needs	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Q11	  -­‐	  Including	  yourself	  how	  many	  full-­‐time	  equivalent	  (FTE)	  legal	  practitioners	  currently	  work	  in	  
your	  office	  at	  this	  location?	  
	  
Number	  of	  FTE	  –	  3.3	  (response	  average)	  
	  
	  
	  
	  
37%	  
20%	  
12%	  
7%	  
4%	  
7%	  
4%	   3%	   2%	  
5%	  
0%	  
5%	  
10%	  
15%	  
20%	  
25%	  
30%	  
35%	  
40%	  
1	   2	   3	   4	   5	   6	   7	   8	   9	   10	  or	  
more	  
Re
sp
on
se
	  %
	  
Full-­‐jme	  equivalent	  pracjjoners	  (FTE)	  
FTE	  pracjjoners	  at	  your	  locajon	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Q12	  -­‐	  Including	  yourself	  how	  many	  full-­‐time	  equivalent	  (FTE)	  legal	  practitioners	  currently	  work	  in	  
your	  firm	  (all	  locations)?	  
	  
Number	  of	  FTE	  –	  5.0	  (response	  average)	  
	  
	  
	  
	  
35%	  
18%	  
7%	   5%	   7%	   3%	   3%	   6%	   3%	  
13%	  
0%	  
5%	  
10%	  
15%	  
20%	  
25%	  
30%	  
35%	  
40%	  
1	   2	   3	   4	   5	   6	   7	   8	   9	   10	  or	  
more	  
Re
sp
on
se
	  %
	  
Full-­‐jme	  equivalent	  pracjjoners	  (FTE)	  
FTE	  pracjjoners	  at	  ALL	  locajons	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Q13	  -­‐	  Do	  you	  agree	  or	  disagree	  with	  the	  following	  statements?	  
A	  conflict	  of	  interest	  can	  have	  a	  significant	  impact	  because:	  
	  
  Disagree Slightly 
disagree 
Undecided Slightly 
agree 
Agree 
Clients don't understand why I am 
unable to act for them. 
15% 14% 2% 32% 36% 
I have to send clients away who I have 
built up a strong relationship with over 
time. 
10% 9% 7% 23% 50% 
It can arise when I am well into a legal 
matter. 
19% 16% 6% 33% 26% 
There is limited other relevant local 
expertise to refer the client to. 
22% 14% 5% 25% 33% 
It can result in clients losing 
confidence in lawyers. 
16% 10% 10% 34% 30% 
It can result in clients losing trust in the 
justice system's ability to help them. 
15% 9% 14% 31% 30% 
It can result in a loss of income for my 
practice. 
12% 4% 9% 21% 53% 
	  
	  
Q14	  -­‐	  Do	  you	  agree	  or	  disagree	  with	  the	  following	  statements?	  
	  
  Disagree Slightly 
disagree 
Undecided Slightly 
agree 
Agree 
A conflict of interest has no 
particular impact ... it's ‘all in a day's 
work’ for a lawyer acting 
professionally. 
33% 23% 6% 18% 21% 
A conflict of interest helps build 
professional connections and 
collegiality through referrals. 
19% 10% 19% 43% 10% 
The way a lawyer addresses a 
conflict of interest enhances public 
perception of lawyers' ethical 
practice. 
1% 4% 12% 34% 49% 
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Q15	  -­‐	  Which	  form	  of	  conflict	  of	  interest	  MOST	  OFTEN	  arises	  in	  your	  work?	  (select	  only	  one)	  
	  
	  
	  
Q16	  -­‐	  Please	  start	  by	  indicating	  in	  the	  first	  column	  your	  primary	  areas	  of	  practice.	  
	  
	  
	   Note	  –	  more	  than	  one	  response	  was	  permitted	  by	  respondents	  
	  
	  
	  
4%	  
46%	  
49%	  
0%	   10%	   20%	   30%	   40%	   50%	   60%	  
Lawyer/client	  conﬂict	  of	  interest	  -­‐	  e.g.	  
conﬂictng	  personal	  or	  commercial	  interests	  
Past	  client/current	  client	  conﬂict	  of	  interest	  
Current	  clients'	  conﬂict	  of	  interest	  -­‐	  actng	  for	  
both	  partes	  
Conﬂict	  of	  interest	  which	  most	  ooen	  arises	  
1%	  
9%	  
9%	  
13%	  
19%	  
27%	  
28%	  
46%	  
46%	  
50%	  
55%	  
0%	   10%	   20%	   30%	   40%	   50%	   60%	  
Immigraton	  
Personal	  injury	  
Workplace/industrial	  
Planning	  &	  environment	  
Child	  protecton	  
Family	  violence	  
Criminal	  law	  
Commercial/Business	  Law	  
Family	  law	  
Conveyancing	  
Wills	  &	  probate	  
Primary	  areas	  of	  pracjce	  for	  regional	  
solicitors	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Then	  in	  the	  boxed	  columns,	  indicate	  the	  likelihood	  of	  conflict	  occurring	  (ONLY	  for	  your	  primary	  
areas	  of	  practice).	  
	  
Practice Very unlikely Unlikely Likely Very l ikely 
Immigration *  * * * * 
Personal injury 42% 42% 17% 0% 
Workplace/industrial 27% 64% 9% 0% 
Other 13% 27% 40% 20% 
Planning & environment 35% 41% 12% 12% 
Child protection 4% 24% 36% 36% 
Family violence 0% 11% 54% 34% 
Criminal law 14% 36% 39% 11% 
Commercial/business law 10% 31% 45% 14% 
Family law 5% 9% 44% 42% 
Conveyancing 5% 22% 49% 24% 
Wills & probate 23% 43% 29% 4% 
	   *	  Note:	  with	  only	  one	  response	  in	  this	  category,	  the	  results	  were	  excluded	  to	  protect	  
anonymity.	  
	  
	  
Q17	  -­‐	  Do	  you	  have	  administrative/intake	  staff	  at	  this	  location?	  This	  location	  refers	  to	  the	  postcode	  
to	  which	  this	  survey	  was	  sent.	  
	  
Yes	  –	  85	  per	  cent	  
No	  –	  15	  per	  cent	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Q18	  -­‐	  How	  often	  do	  the	  following	  occur	  at	  this	  location?	  
	  
 Never/ 
rarely 
Sometimes Often Very 
often 
Always 
Intake staff make an initial assessment as 
to whether a conflict of interest exists. 
16% 26% 12% 16% 30% 
Intake staff refer the conflicted client to 
another firm/practice. 
44% 18% 8% 18% 11% 
Intake staff refer the matter to a lawyer 
within the firm/practice for consideration 
after they have identified a direct conflict of 
interest. 
10% 18% 16% 16% 41% 
You are the first person to assess a conflict 
of interest. 
9% 39% 14% 14% 24% 
You refer the conflicted client to another 
firm/practice. 
3% 21% 16% 23% 37% 
	  
Comparing	  VLA/CLC	  with	  private	  practitioner	  responses:	  
a)	  Private	  practitioner	  responses	  
 Never/ 
rarely 
Sometimes Often Very 
often 
Always 
Intake staff make an initial assessment as 
to whether a conflict of interest exists. 
20% 29% 12% 16% 24% 
Intake staff refer the conflicted client to 
another firm/practice. 
53% 20% 7% 12% 8% 
Intake staff refer the matter to a lawyer 
within the firm/practice for consideration 
after they have identified a direct conflict of 
interest. 
11% 14% 14% 14% 48% 
You are the first person to assess a conflict 
of interest. 
5% 34% 16% 16% 30% 
You refer the conflicted client to another 
firm/practice. 
3% 21% 14% 25% 37% 
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b)	  VLA	  &	  CLC	  combined	  responses	  
 Never/ 
rarely 
Sometimes Often Very 
often 
Always 
Intake staff make an initial assessment as 
to whether a conflict of interest exists. 
0% 10% 15% 15% 60% 
Intake staff refer the conflicted client to 
another firm/practice. 
5% 10% 10% 50% 25% 
Intake staff refer the matter to a lawyer 
within the firm/practice for consideration 
after they have identified a direct conflict of 
interest. 
5% 37% 26% 26% 5% 
You are the first person to assess a conflict 
of interest. 
25% 65% 5% 5% 0% 
You refer the conflicted client to another 
firm/practice. 
5% 20% 25% 15% 35% 
	  
	  
Q19	  -­‐	  At	  this	  location,	  when	  you	  refer	  a	  client	  due	  to	  a	  conflict,	  how	  often	  do	  you:	  
	  
 Never/ 
rarely 
Sometimes Often Very 
often 
Always 
Refer them to a solicitor in your town 13% 20% 23% 35% 9% 
Refer them to a solicitor outside your town 23% 46% 16% 11% 4% 
Provide them with a list of other legal 
practitioners 
27% 31% 14% 14% 14% 
	  
	  
	  
163	  
Q20	  -­‐	  How	  do	  you	  determine	  whether	  to	  continue	  providing	  legal	  services	  to	  a	  client	  when	  a	  
question	  of	  conflict	  of	  interest	  arises?	  
 Never/ 
rarely 
Sometimes Often Very 
often 
Always 
I rely on my professional judgement 1% 5% 15% 35% 44% 
I discuss with colleagues 13% 21% 20% 33% 13% 
I refer to past practices in my 
firm/organisation 
23% 23% 20% 22% 13% 
I refer to firm/organisation policy/guidelines 36% 15% 18% 11% 20% 
I refer to the Law Institute 37% 43% 9% 7% 4% 
I refer to the profession's rules 9% 37% 15% 16% 24% 
	  
Comparing	  VLA/CLC	  with	  private	  practitioner	  responses:	  
a)	  Private	  practitioner	  responses	  
 Never/ 
rarely 
Sometimes Often Very 
often 
Always 
I rely on my professional judgement 9% 5% 17% 36% 42% 
I discuss with colleagues 15% 18% 20% 33% 13% 
I refer to past practices in my 
firm/organisation 
23% 25% 21% 21% 11% 
I refer to firm/organisation 
policy/guidelines 
41% 16% 20% 11% 12% 
I refer to the Law Institute 35% 46% 9% 8% 3% 
I refer to the profession's rules 9% 38% 17% 15% 21% 
	  
b)	  VLA	  and	  CLC	  responses	  
 Never/ 
rarely 
Sometimes Often Very 
often 
Always 
I rely on my professional judgement 5% 5% 5% 30% 55% 
I discuss with colleagues 5% 30% 20% 30% 15% 
I refer to past practices in my 
firm/organisation 
25% 5% 15% 30% 25% 
I refer to firm/organisation 
policy/guidelines 
5% 10% 10% 15% 60% 
I refer to the Law Institute 47% 32% 11% 0% 11% 
I refer to the profession's rules 10% 29% 4% 19% 38% 
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Q21	  -­‐	  In	  your	  experience	  how	  easy	  is	  it	  to	  determine	  a	  conflict	  of	  interest?	  
	   Level	  of	  ease	  –	  6.75	  (response	  average)	  
	  
Q22	  -­‐	  The	  following	  factors	  deal	  with	  the	  client’s	  situation.	  
How	  important	  are	  the	  following	  when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client	  
where	  a	  potential	  conflict	  of	  interest	  has	  arisen?	  
 Not 
important 
2 3 4 5 Very 
important 
The client's limited financial resources 56% 10% 7% 12% 7% 7% 
The likelihood of escalating aggravation 
between the parties 
24% 7% 13% 13% 17% 25% 
The long-term relationship built between 
your firm/organisation and the client 
16% 11% 13% 21% 15% 25% 
The elapsed time since the previous client 
was a client of yours (in the case of 
subsequent conflict of interest) 
15% 12% 17% 27% 16% 13% 
The client's perception of whether a 
conflict of interest exists 
24% 13% 10% 15% 12% 26% 
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Comparing	  VLA/CLC	  with	  private	  practitioner	  responses:	  
a)	  Private	  practitioner	  responses	  
 Not 
important 
2 3 4 5 Very 
important 
The client's limited financial resources 58% 12% 7% 10% 8% 5% 
The likelihood of escalating aggravation 
between the parties 
22% 7% 12% 13% 20% 26% 
The long-term relationship built between 
your firm/organisation and client 
13% 10% 13% 19% 16% 29% 
The elapsed time since the previous client 
was a client of yours (in the case of 
subsequent conflict of interest) 
15% 11% 19% 28% 14% 13% 
The client's perception of whether a 
conflict of interest exists 
25% 11% 11% 13% 13% 27% 
	  
b)	  VLA	  and	  CLC	  responses	  
 Not 
important 
2 3 4 5 Very 
important 
The client's limited financial resources 48% 0% 10% 24% 5% 14% 
The likelihood of escalating aggravation 
between the parties 
38% 5% 19% 14% 0% 24% 
The long-term relationship built between 
your firm/organisation and client 
29% 19% 10% 29% 10% 5% 
The elapsed time since the previous client 
was a client of yours (in the case of 
subsequent conflict of interest) 
10% 19% 5% 24% 29% 14% 
The client's perception of whether a 
conflict of interest exists 
24% 19% 10% 24% 5% 19% 
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Q23	  -­‐	  The	  following	  factors	  deal	  with	  the	  legal	  practitioner	  situation.	  
How	  important	  are	  the	  following	  when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client	  
where	  a	  potential	  conflict	  of	  interest	  has	  arisen?	  
Factors Not 
important 
2 3 4 5 Very 
important 
The availability of an alternative 
local lawyer 
46% 15% 12% 13% 8% 7% 
The potential for informal 
resolution of the case 
28% 16% 15% 18% 12% 12% 
The area of law involved (e.g. 
family law) 
28% 8% 10% 12% 15% 27% 
The extent of information that 
you hold on the past client (in 
the case of a subsequent 
conflict of interest) 
9% 8% 18% 10% 17% 38% 
Effective information barriers 
(Chinese Walls) are in place 
within the practice 
48% 14% 10% 10% 7% 12% 
	  
	  
Comparing	  VLA/CLC	  with	  private	  practitioner	  responses:	  
a)	  Private	  practitioner	  responses	  
	  
Factors Not 
important 
2 3 4 5 Very 
important 
The availability of an alternative local 
lawyer 
48% 14% 12% 13% 6% 6% 
The potential for informal resolution of the 
case 
27% 16% 16% 17% 13% 12% 
The area of law involved (e.g. family law) 29% 7% 9% 13% 15% 27% 
The extent of information that you hold on 
the past client (in the case of a 
subsequent conflict of interest) 
10% 6% 18% 11% 16% 40% 
Effective information barriers (Chinese 
Walls) are in place within the practice 
51% 14% 6% 10% 7% 12% 
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b)	  VLA	  and	  CLC	  responses	  
Factors Not 
important 
2 3 4 5 Very 
important 
The availability of an alternative local 
lawyer 
29% 24% 10% 10% 19% 10% 
The potential for informal resolution of the 
case 
33% 19% 14% 24% 5% 5% 
The area of law involved (e.g. family law) 19% 14% 19% 5% 14% 29% 
The extent of information that you hold on 
the past client (in the case of a 
subsequent conflict of interest) 
5% 19% 14% 10% 19% 33% 
Effective information barriers (Chinese 
Walls) are in place within the practice 
29% 14% 29% 10% 5% 14% 
	   	  
Q24	  -­‐	  The	  following	  factors	  deal	  with	  potential	  impacts	  on	  the	  legal	  practitioner.	  
How	  important	  are	  the	  following	  when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client?	  
	  
Factors Not 
important 
2 3 4 5 Very 
important 
The likelihood of a formal 
complaint 
15% 10% 7% 11% 15% 42% 
The likelihood of a negative 
impact on your professional 
reputation 
11% 8% 7% 9% 17% 48% 
The potential loss of income 50% 15% 18% 5% 4% 9% 
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Q25	  -­‐	  Do	  you	  agree	  or	  disagree	  with	  the	  following	  statements?	  
  Disagree Slightly 
disagree 
Undecided Slightly 
agree 
Agree 
If a potential conflict of interest arises, 
you will proceed with caution until such 
time as it becomes an actual conflict or 
you are confident no conflict exists. 
32% 7% 5% 30% 27% 
If there is a potential conflict of interest, 
you will cease to act for the client. 
8% 22% 9% 24% 36% 
Lawyers are generally overly cautious 
regarding conflicts of interest. 
17% 22% 24% 24% 13% 
Lawyers generally need to be more 
vigilant in dealing with conflicts of 
interest. 
7% 15% 24% 29% 26% 
Many practitioners use conflict of 
interest as a tool to get out of a case. 
25% 17% 29% 21% 7% 
Conflict of interest is often used as a 
strategy to weaken the other party's 
case. 
27% 13% 28% 21% 11% 
	  
Q26	  -­‐	  At	  this	  location,	  how	  frequently	  do	  YOU	  need	  to	  consider	  a	  potential	  conflict	  of	  interest?	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169	  
Q27	  -­‐	  In	  how	  many	  of	  these	  instances	  have	  you	  had	  to	  decline	  to	  act	  for	  one	  or	  both	  parties?	  
	  
	  
Q28	  -­‐	  Which	  of	  the	  following	  statements	  best	  represents	  the	  dominant	  purpose	  of	  conflict	  of	  
interest	  rules	  for	  your	  legal	  practice?	  (select	  only	  one)	  
	  
	  
Comparing	  VLA/CLC	  with	  private	  practitioner	  responses:	  
  Private 
practi t ioners 
VLA/CLC 
Managing risk for lawyers and the legal practice 23% 24% 
Maintaining lawyers' professional duties to client 53% 57% 
Maintaining lawyers' duty to the law 20% - 
Maintaining community confidence in the justice 
system 
4% 19% 
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6%	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   50%	   60%	  
Managing	  risk	  for	  lawyers	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Maintaining	  lawyers'	  professional	  dutes	  to	  
client	  
Maintaining	  lawyers'	  duty	  to	  the	  law	  
Maintaining	  community	  conﬁdence	  in	  the	  
justce	  system	  
Dominant	  purpose	  of	  conﬂict	  of	  interest	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Q29	  -­‐	  Do	  you	  agree	  or	  disagree	  with	  the	  following	  statements?	  
  Disagree Slightly 
disagree 
Slightly 
agree 
Agree 
Rural and regional practitioners are sufficiently 
informed to deal with conflict of interest matters. 
6% 15% 38% 41% 
The circumstances of rural and regional practice 
require greater consideration when developing 
professional rules in relation to conflict of 
interest. 
8% 6% 29% 58% 
	  
Q30	  -­‐	  In	  your	  opinion,	  would	  any	  of	  the	  following	  improve	  the	  way	  conflict	  of	  interest	  is	  
currently	  dealt	  with	  in	  rural	  and	  regional	  legal	  practice?	  
 No 
improvement 
2 3 Large 
improvement 
More enhanced skills in ethical 
thinking 
11% 33% 45% 11% 
More conflict of interest–focused CPD 9% 32% 45% 14% 
Encourage collegiate discussion 
about the more difficult 
determinations 
13% 22% 49% 16% 
Greater mentoring/support for junior 
lawyers 
6% 16% 51% 27% 
Improved advice hotline 14% 26% 36% 24% 
Stronger enforcement of regulations 
and guidelines 
26% 51% 17% 6% 
Improved strategies for establishing 
information barriers within a practice 
28% 31% 30% 11% 
Review of rules/guidelines with 
consideration of rural and regional 
circumstances 
8% 21% 31% 40% 
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SECTION	  B	  –	  Practitioner	  and	  remoteness	  context	  
This	  section	  reflects	  the	  data	  behind	  specific	  statements	  referenced	  within	  the	  report	  as	  to	  how	  
remoteness	  impacts	  on	  practitioners’	  responses.	  	  	  
These	  graphs	  show	  the	  level	  of	  remoteness	  for	  different	  responses	  to	  survey	  questions.	  The	  intent	  is	  
to	  highlight	  instances	  where	  practitioners	  who	  work	  in	  more	  remote	  areas	  have	  responded	  
differently	  (on	  average)	  from	  those	  working	  in	  less	  remote	  areas.	  
Remoteness	  is	  represented	  by	  the	  ARIA+	  measurement	  scale	  which	  is	  described	  in	  the	  methodology.	  	  
The	  higher	  the	  remoteness	  score,	  the	  more	  remote	  the	  location	  where	  a	  practitioner	  works.	  
	  
B[1]	  Comparing	  level	  of	  remoteness	  to	  responses	  to	  …	  conflicts	  of	  interest	  can	  have	  a	  significant	  
impact	  because	  it	  can	  result	  in	  a	  loss	  of	  income	  for	  my	  practice	  
	  
	   N=134	  
B[2]	  Comparing	  level	  of	  remoteness	  to	  responses	  to	  …	  the	  number	  of	  primary	  areas	  of	  practice	  
	  
	   N=128	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B[3]	  Comparing	  level	  of	  remoteness	  to	  responses	  to	  …	  importance	  of	  a	  long-­‐term	  relationship	  with	  
the	  client	  when	  deciding	  whether	  to	  continue	  to	  act	  where	  a	  potential	  conflict	  has	  arisen	  
	  
	   N=133	  
	  
B[4]	  Comparing	  level	  of	  remoteness	  to	  responses	  to	  …	  the	  perceived	  importance	  of	  a	  formal	  
complaint	  being	  made	  when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client	  
	  
	   N=134	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B[5]	  Comparing	  level	  of	  remoteness	  to	  responses	  to	  …	  practitioner	  belief	  that	  rural	  and	  regional	  
practitioners	  are	  sufficiently	  informed	  to	  deal	  with	  conflicts	  of	  interest	  matters	  
	  
	   N=130	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
	  
.6	  
.7	  
.8	  
.9	  
1.0	  
1.1	  
1.2	  
1.3	  
1.4	  
1.5	  
Disagree	   Slightly	  disagree	   Slightly	  agree	   Agree	  M
ea
n	  
re
m
ot
en
es
s	  s
co
re
	  (A
RI
A+
)	  
Rural	  and	  regional	  pracjjoners	  are	  suﬃciently	  informed	  to	  deal	  with	  
conﬂicts	  of	  interest	  masers	  (Q29)	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B[6]	  Comparing	  level	  of	  remoteness	  to	  responses	  to	  …	  suggested	  improvements	  to	  dealing	  with	  
conflict	  of	  interest	  
	  
	   N	  ranges	  from	  126	  to	  131	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  dealt	  
with	  in	  rural	  and	  regional	  legal	  pracjces?	  (Q30)	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with	  consideraton	  of	  rural	  
and	  regional	  circumstances	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B[7]	  Comparing	  level	  of	  remoteness	  to	  responses	  to	  …	  perceived	  likelihood	  of	  conflict	  occurring	  
within	  a	  practitioner’s	  primary	  area	  of	  practice	  (for	  criminal	  law,	  family	  violence	  and	  child	  
protection)	  
	  
	   N:	  Child	  protection	  =	  24;	  Criminal	  law	  =	  35;	  Family	  violence	  =	  34	  
	   NOTE	  –	  there	  were	  no	  responses	  under	  family	  violence	  for	  ‘Very	  likely’	  	  
	  
B[8]	  Comparing	  level	  of	  remoteness	  to	  responses	  to	  …	  frequency	  of	  declining	  to	  act	  when	  
considering	  a	  potential	  conflict	  of	  interest	  	  
	  
	   N=133	  
	  
	  
	  
	  
0.0	  
0.5	  
1.0	  
1.5	  
2.0	  
2.5	  
3.0	  
3.5	  
Very	  unlikely	   Unlikely	   Likely	   Very	  likely	  
M
ea
n	  
re
m
ot
en
es
s	  s
co
re
	  (A
RI
A+
)	  
The	  likelihood	  of	  conﬂict	  occurring	  for	  your	  primary	  areas	  of	  pracjce	  (Q16)	  
Child	  protecton	  
Criminal	  law	  
Family	  violence	  
0.8	  
0.9	  
1.0	  
1.1	  
1.2	  
1.3	  
1.4	  
1.5	  
1.6	  
None	   Few	   Many	   Most	   All	  M
ea
n	  
re
m
ot
en
es
s	  s
co
re
	  (A
RI
A+
)	  
In	  how	  many	  instances	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  had	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  decline	  to	  act	  for	  one	  or	  both	  
parjes?	  (Q27)	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B[9]	  Comparing	  level	  of	  remoteness	  to	  responses	  to	  …	  practitioners’	  use	  of	  a	  firm’s	  policy	  or	  
guidelines	  when	  determining	  whether	  to	  continue	  providing	  legal	  services	  when	  a	  question	  of	  
conflict	  of	  interest	  arises	  
	  
	   N=129	  	  
	  
B[10]	  Comparing	  level	  of	  remoteness	  to	  responses	  to	  …	  practitioners’	  use	  of	  effective	  information	  
barriers	  when	  determining	  whether	  to	  continue	  to	  act	  for	  a	  client	  where	  a	  potential	  conflict	  of	  
interest	  has	  arisen	  
	  
	   N=130	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B[11]	  Comparing	  level	  of	  remoteness	  to	  responses	  to	  …	  practitioners’	  consideration	  of	  negative	  
reputational	  impact	  when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client	  
	  
	   N=134	  
SECTION	  C	  –	  Practitioner	  experience	  context	  
This	  section	  reflects	  the	  data	  behind	  specific	  statements	  throughout	  the	  report	  with	  reference	  to	  
how	  legal	  practice	  experience	  impacts	  responses.	  It	  is	  worth	  noting	  that	  20	  years’	  experience	  was	  
chosen	  because	  it	  was	  the	  average	  number	  of	  years	  of	  experience	  of	  surveyed	  regional	  practitioners.	  	  
It	  was	  also	  very	  close	  to	  the	  median	  number	  of	  years	  of	  experience.	  Therefore,	  both	  groups	  are	  
equal	  in	  size,	  or	  very	  close,	  for	  each	  of	  the	  comparisons	  presented	  below.	  
C[1]	  Comparing	  legal	  practice	  experience	  to	  responses	  to	  …	  sending	  clients	  away	  where	  a	  strong	  
relationship	  has	  been	  built	  up	  over	  time	  
	  
	   N=139	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  (Q24)	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  I	  have	  to	  send	  clients	  away	  who	  I	  have	  built	  up	  a	  strong	  relajonship	  with	  
over	  jme	  (Q13)	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  than	  20	  yrs	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C[2]	  Comparing	  legal	  practice	  experience	  to	  responses	  to	  …	  the	  frequency	  of	  a	  practitioner	  being	  the	  
first	  person	  to	  assess	  a	  conflict	  
	  
	   N=113	  
	   (NB:	  Minor	  variation	  in	  percentage	  total	  due	  to	  rounding	  up	  or	  down)	  
	  
C[3]	  Comparing	  legal	  practice	  experience	  to	  responses	  to	  …	  the	  importance	  placed	  on	  the	  client’s	  
perception	  of	  whether	  a	  conflict	  of	  interest	  exists	  
	  
	   N=134	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  important	  is	  the	  client's	  percepjon	  when	  deciding	  whether	  to	  conjnue	  
where	  there	  is	  a	  potenjal	  conﬂict?	  (Q22)	  	  
20	  yrs	  or	  less	  
Greater	  than	  20	  yrs	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C[4]	  Comparing	  legal	  practice	  experience	  to	  responses	  to	  …	  the	  importance	  of	  potential	  informal	  
resolution	  as	  a	  reason	  to	  continue	  in	  the	  face	  of	  a	  potential	  conflict	  
	  
	   N=135	  
	  
C[5]	  Comparing	  legal	  practice	  experience	  to	  responses	  to	  …	  whether	  conflict	  of	  interest	  is	  used	  to	  
weaken	  the	  other	  party’s	  case	  	  
	  
	   N=133	  
	   (NB:	  Minor	  variation	  in	  percentage	  total	  due	  to	  rounding	  up	  or	  down)	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  informal	  resolujon	  when	  deciding	  whether	  to	  
conjnue	  to	  act	  where	  there	  is	  a	  potenjal	  conﬂict?	  (Q23)	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  other	  party's	  case	  
(Q25)	  
20	  yrs	  or	  less	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  20	  yrs	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C[6]	  Comparing	  legal	  practice	  experience	  to	  responses	  to	  …	  practitioners	  providing	  a	  list	  of	  other	  
legal	  practitioners	  when	  referring	  a	  client	  on	  due	  to	  a	  conflict	  
	  
	   N=130	  
(NB:	  Minor	  variation	  in	  percentage	  total	  due	  to	  rounding	  up	  or	  down)	  
	  
C[7]	  Comparing	  legal	  practice	  experience	  to	  responses	  to	  …	  discussing	  conflicts	  with	  colleagues	  to	  
help	  determine	  whether	  to	  continue	  to	  act	  
	  
N=133	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  help	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  whether	  I	  should	  
conjnue	  to	  act	  (Q20)	  
20	  yrs	  or	  less	  
Greater	  than	  20	  yrs	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C[8]	  Comparing	  legal	  practice	  experience	  to	  responses	  to	  …	  the	  importance	  of	  the	  long-­‐term	  
relationship	  with	  the	  client	  in	  deciding	  whether	  to	  continue	  to	  act	  where	  a	  potential	  conflict	  of	  
interest	  has	  arisen	  
	  
	   N=134	  
	  
C[9]	  Comparing	  legal	  practice	  experience	  to	  responses	  to	  …	  the	  importance	  of	  effective	  information	  
barriers	  in	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client	  where	  a	  potential	  conflict	  of	  interest	  has	  
arisen	  
	  
	   N=131	  
(NB:	  Minor	  variation	  in	  percentage	  total	  due	  to	  rounding	  up	  or	  down)	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  (1&2)	   Middle	  importance	  
(3&4)	  
More	  important	  (5&6)	  
Having	  eﬀecjve	  informajon	  barriers	  in	  place	  is	  important	  when	  deciding	  whether	  to	  
conjnue	  to	  act	  (Q23)	  
20	  yrs	  or	  less	  
Greater	  than	  20	  yrs	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SECTION	  D	  –	  Sole	  practitioner	  context	  
This	  section	  reflects	  the	  data	  behind	  specific	  statements	  throughout	  the	  report	  which	  highlight	  the	  
differing	  views	  of	  sole	  practitioners	  from	  those	  practitioners	  who	  share	  a	  practice	  with	  other	  legal	  
practitioners.	  
	  
D[1]	  Comparing	  sole	  practitioners	  with	  responses	  to	  …	  the	  likelihood	  of	  conflicts	  of	  interest	  occurring	  
in	  family	  law	  
	  
	   N=39	  
D[2]	  Comparing	  sole	  practitioners	  with	  responses	  to	  …	  	  the	  frequency	  of	  referring	  a	  client	  within	  the	  
same	  town	  due	  to	  a	  conflict	  
	  
	   N=109	  
	   (NB:	  Minor	  variation	  in	  percentage	  total	  due	  to	  rounding	  up	  or	  down)	  
5%	  
95%	  
35%	  
65%	  
0%	  
20%	  
40%	  
60%	  
80%	  
100%	  
120%	  
Unlikely	   Likely	  
	  How	  likely	  is	  a	  conﬂict	  of	  interest	  to	  occur	  in	  family	  law?	  (Q16)	  
2+	  practtoners	  
Sole	  Practtoner	  
3%	  
23%	  
28%	  
38%	  
9%	  
30%	  
20%	   20%	  
28%	  
3%	  
0%	  
5%	  
10%	  
15%	  
20%	  
25%	  
30%	  
35%	  
40%	  
Never/Rarely	   Sometmes	   O}en	   Very	  o}en	   Always	  
Refer	  clients	  to	  a	  solicitor	  in	  your	  town	  due	  to	  a	  conﬂict	  of	  interest	  (Q19)	  
2+	  practtoners	  
Sole	  Practtoner	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D[3]	  Comparing	  sole	  practitioners	  with	  responses	  to	  …	  	  the	  	  frequency	  of	  discussing	  a	  conflict	  of	  
interest	  with	  a	  colleague	  when	  deciding	  whether	  to	  continue	  to	  act	  
	  
	   N=114	  	  
	   (NB:	  Minor	  variation	  in	  percentage	  total	  due	  to	  rounding	  up	  or	  down)	  
	  
D[4]	  Comparing	  sole	  practitioners	  with	  responses	  to	  …	  	  the	  importance	  of	  the	  availability	  of	  an	  
alternative	  local	  lawyer	  when	  deciding	  whether	  to	  act	  for	  a	  client	  where	  a	  potential	  conflict	  of	  
interest	  has	  arisen	  
	  
	   N=114	  	  
	   (NB:	  Minor	  variation	  in	  percentage	  total	  due	  to	  rounding	  up	  or	  down)	  
	  
	  
3%	  
14%	  
23%	  
44%	  
17%	  
35%	  
26%	  
16%	   16%	  
7%	  
0%	  
5%	  
10%	  
15%	  
20%	  
25%	  
30%	  
35%	  
40%	  
45%	  
50%	  
Never/Rarely	   Sometmes	   O}en	   Very	  o}en	   Always	  
I	  discuss	  conﬂicts	  of	  interest	  with	  a	  colleague	  (Q20)	  
2+	  practtoners	  
Sole	  Practtoner	  
36%	  
19%	  
13%	   16%	   9%	   9%	  
70%	  
7%	   9%	   9%	   2%	   2%	  
0%	  
10%	  
20%	  
30%	  
40%	  
50%	  
60%	  
70%	  
80%	  
Not	  
important	  
2	   3	   4	   5	   Very	  
important	  
The	  importance	  of	  the	  availability	  of	  an	  alternajve	  local	  lawyer	  when	  deciding	  
whether	  to	  conjnue	  (Q23)	  
2+	  practtoners	  
Sole	  Practtoner	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D[5]	  Comparing	  sole	  practitioners	  with	  responses	  to	  …	  	  willingness	  to	  proceed	  with	  caution	  until	  
such	  time	  as	  a	  potential	  conflict	  of	  interest	  becomes	  an	  actual	  conflict	  
	  
	   N=113	  
	  
D[6]	  Comparing	  sole	  practitioners	  with	  responses	  to	  …	  	  the	  frequency	  with	  which	  they	  need	  to	  
consider	  potential	  conflicts	  of	  interest	  
	  
	   N=113	  
	   (NB:	  Minor	  variation	  in	  percentage	  total	  due	  to	  rounding	  up	  or	  down)	  
	  
	   	  
28%	  
7%	  
65%	  
55%	  
2%	  
43%	  
0%	  
10%	  
20%	  
30%	  
40%	  
50%	  
60%	  
70%	  
Disagree	  or	  slightly	  
disagree	  
Undecided	   Agree	  or	  slightly	  disagree	  
If	  a	  potenjal	  conﬂict	  of	  interest	  arises,	  you	  will	  proceed	  with	  caujon	  unjl	  such	  jme	  
as	  it	  becomes	  an	  actual	  conﬂict	  (Q25)	  
2+	  practtoners	  
Sole	  Practtoner	  
1%	  
42%	   39%	  
17%	  
10%	  
62%	  
19%	  
10%	  
0%	  
10%	  
20%	  
30%	  
40%	  
50%	  
60%	  
70%	  
Never/Rarely	   Sometmes	   O}en	   Very	  o}en	  
	  Frequency	  you	  need	  to	  consider	  potenjal	  conﬂicts	  of	  interest	  (Q26)	  
2+	  practtoners	  
Sole	  Practtoner	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Appendix	  J	  Further	  discussion	  on	  methodology	  
Representativeness	  of	  survey	  sample	  	  
Currently	  1324234	  lawyers	  hold	  a	  practising	  certificate	  with	  addresses	  outside	  metropolitan	  
Melbourne.	  The	  number	  of	  lawyers	  practising	  within	  either	  private	  practice,	  Legal	  Aid	  or	  a	  CLC	  in	  
regional	  Victoria	  is,	  however,	  difficult	  to	  determine.	  Some	  certified	  practitioners	  will	  continue	  to	  
renew	  their	  certificate	  while	  semi-­‐retired	  or	  retired,	  while	  others	  may	  be	  working	  in	  commercial	  
sectors	  and	  not	  in	  effect	  practising	  or	  may	  be	  acting	  as	  legal	  counsel	  to	  the	  private	  or	  government	  
sectors.	  	  
Including	  those	  lawyers	  who	  are	  partly	  or	  fully	  retired	  or	  not	  practising	  for	  other	  reasons,	  a	  
conservative	  estimate	  is	  that	  10	  per	  cent	  of	  the	  1324	  lawyers	  who	  currently	  hold	  a	  practising	  
certificate	  and	  live	  in	  regional	  Victoria	  are	  not	  practising.	  This	  indicates	  that,	  conservatively,	  11	  per	  
cent	  of	  all	  regional	  Victorian	  practising	  lawyers	  responded	  to	  this	  survey.	  	  
The	  representative	  nature	  of	  the	  survey	  responses	  is	  further	  confirmed	  by	  LSC	  data	  which	  indicates	  
that	  the	  breakdown	  of	  gender	  for	  the	  survey	  closely	  matches	  the	  state’s	  ratio,	  with	  both	  revealing	  
approximately	  57	  per	  cent	  male	  and	  43	  per	  cent	  female	  regional	  practitioners.	  Years	  of	  experience	  of	  
survey	  respondents	  also	  aligns	  with	  the	  LSC	  data,	  with	  an	  average	  of	  19.9	  years	  of	  legal	  practice	  
experience.	  VLA	  and	  CLC	  lawyers	  were	  slightly	  over-­‐represented	  in	  the	  survey,	  with	  a	  response	  rate	  
of	  20	  per	  cent	  from	  the	  public	  sectors	  compared	  with	  the	  overall	  11	  per	  cent	  response	  rate	  across	  all	  
regional	  practising	  lawyers.	  	  
Accuracy	  of	  analysis	  	  
The	  breakdown	  of	  survey	  respondents	  reflects	  a	  representative	  sample	  of	  Victorian	  lawyers	  
practising	  in	  rural	  and	  regional	  areas.	  The	  confidence	  interval	  for	  the	  survey	  data	  is	  accurate	  within	  
+/-­‐	  8.1	  per	  cent	  intervals.235	  However,	  it	  is	  to	  be	  noted	  that	  this	  margin	  of	  error	  is	  in	  regard	  to	  the	  
responses	  from	  all	  respondents	  in	  this	  survey	  –	  private,	  legal	  and	  CLC	  practitioners.	  Each	  of	  these	  
groups	  had	  their	  say	  in	  proportion	  to	  their	  numbers	  in	  rural	  and	  regional	  Victoria.	  The	  +/-­‐	  8.1	  per	  
cent	  confidence	  interval	  is	  not	  indicative	  of	  the	  level	  of	  confidence	  in	  the	  percentages	  in	  the	  tables	  
comparing	  VLA/CLC	  lawyers’	  responses	  to	  those	  of	  private	  lawyers	  because	  the	  sample	  is	  too	  small.	  
A	  comparison	  of	  VLA/CLC	  responses	  to	  private	  practitioner	  responses,	  however,	  does	  suggest	  certain	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
234	  Figures	  supplied	  by	  the	  LSC.	  
235	  Calculated	  for	  a	  proportion	  of	  50	  per	  cent,	  within	  finite	  population	  correction.	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trends,	  some	  more	  obvious	  than	  others	  (see	  the	  ‘What	  lawyers	  do:	  managing	  conflicts	  of	  interest’	  
section).	  
Defining	  regional,	  rural	  and	  remote	  
This	  report	  has	  drawn	  on	  ARIA	  +	  (Accessibility/Remoteness	  Index	  of	  Australia	  Plus)	  scores	  by	  
postcode	  as	  the	  measure	  of	  the	  remoteness	  of	  the	  work	  locations	  of	  rural	  practitioners.	  	  
ARIA+	  is	  the	  standard	  Australian	  Bureau	  of	  Statistics	  (ABS)	  endorsed	  measure	  of	  remoteness.	  It	  
forms	  the	  basis	  for	  the	  ABS	  ‘Remoteness	  Structure’	  components	  which	  are	  often	  aggregated	  into	  
other	  remoteness	  measures	  such	  as	  the	  Australian	  Standard	  Geographic	  Classification	  –	  Remoteness	  
Area.	  Currently	  it	  is	  the	  most	  detailed	  measure	  of	  accessibility	  and	  remoteness	  in	  the	  general	  
community.	  
ARIA+	  is	  a	  geographical	  approach	  to	  defining	  remoteness.	  It	  is	  a	  continuous	  varying	  index	  with	  values	  
ranging	  from	  0	  (high	  accessibility)	  to	  15	  (high	  remoteness),	  based	  on	  road	  distance	  measurements	  
from	  localities	  to	  the	  nearest	  Service	  Centres	  in	  five	  categories	  based	  on	  population	  size.	  The	  five	  
distance	  measurements,	  one	  for	  each	  level	  of	  Service	  Centre,	  are	  recorded	  for	  each	  populated	  
locality	  and	  standardised	  to	  a	  ratio.	  The	  ratio	  is	  calculated	  by	  dividing	  the	  measured	  distance	  for	  a	  
given	  locality	  by	  the	  Australian	  average	  (mean)	  for	  that	  category.	  ARIA+	  measures	  remoteness	  in	  
terms	  of	  access	  via	  the	  road	  network	  from	  populated	  localities	  to	  each	  of	  the	  five	  categories	  of	  
Service	  Centre.	  	  
Table	  4	  below	  shows	  the	  population	  break	  points	  that	  were	  used	  to	  group	  Urban	  Centres	  into	  the	  
five	  Service	  Centre	  categories.	  The	  ARIA+	  analysis	  includes	  over	  700	  Services	  Centres	  in	  determining	  
remoteness	  values	  across	  Australia.	  These	  Service	  Centres	  are	  a	  subset	  of	  the	  12,000+	  populated	  
localities.	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Table	  4	  ARIA+	  remoteness	  area	  categories	  
Service	  Centre	  category	   Urban	  Centre	  population	   Average	  ARIA	  index	  value	  
A	  Major	  Cities	  of	  Australia	  	  
Relatively	  unrestricted	  
accessibility	  to	  a	  wide	  range	  of	  
goods	  and	  services	  and	  
opportunities	  for	  social	  
interaction	  
250,000	  persons	  or	  more	   Greater	  than	  0	  and	  less	  
than	  or	  equal	  0.2	  
B	  Inner	  Regional	  Australia	  
Some	  restrictions	  to	  
accessibility	  of	  some	  goods,	  
services	  and	  opportunities	  for	  
social	  interaction	  
48,000–249,999	  persons	   Greater	  than	  0.2	  and	  less	  
than	  or	  equal	  to	  2.4	  
C	  Outer	  Regional	  Australia	  	  
Significantly	  restricted	  
accessibility	  of	  goods,	  services	  
and	  opportunities	  for	  social	  
interaction	  
18,000–47,999	  persons	   Greater	  than	  2.4	  and	  less	  
than	  or	  equal	  to	  5.92	  
D	  Remote	  Australia	  	  
Very	  restricted	  accessibility	  of	  
goods,	  services	  and	  
opportunities	  for	  social	  
interaction	  
5000–17,999	  persons	   Greater	  than	  5.92	  and	  
less	  than	  or	  equal	  to	  
10.53	  
E	  Very	  Remote	  Australia	  	  
Very	  little	  accessibility	  of	  goods,	  
services	  and	  opportunities	  for	  
social	  interaction	  
1000–4999	  persons	   Greater	  than	  10.53	  
	  
Localities	  that	  are	  more	  remote	  (and	  have	  a	  higher	  index	  value)	  have	  less	  access	  to	  Service	  Centres;	  
those	  that	  are	  less	  remote	  (with	  a	  lower	  index	  value)	  have	  greater	  access	  to	  Service	  Centres.	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It	  should	  be	  stressed,	  however,	  that	  no	  two	  communities	  are	  the	  same,	  and	  while	  this	  categorisation	  
is	  a	  useful	  tool	  in	  providing	  a	  measure	  of	  remoteness,	  it	  does	  not	  portray	  the	  full	  story	  of	  the	  services	  
or	  the	  human,	  social	  and	  economic	  capital	  which	  may	  or	  may	  not	  exist	  within	  a	  community.	  It	  does	  
assume	  a	  level	  of	  service	  available	  based	  on	  the	  population	  size	  of	  a	  community	  and	  its	  relative	  
distance	  to	  other	  Service	  Centres.	  	  
Research	  team	  and	  reference	  group	  
Research	  team	  
Louise	  Kyle	  –	  Research	  Fellow,	  Centre	  for	  Rural	  and	  Regional	  Law	  and	  Justice	  	  
Richard	  Coverdale	  –	  Director,	  Centre	  for	  Rural	  and	  Regional	  Law	  and	  Justice	  
A	  small	  Reference	  Group	  was	  established	  at	  the	  commencement	  of	  the	  project,	  to	  assist	  the	  
researchers	  throughout	  its	  progress.	  The	  Reference	  Group	  provided	  feedback	  to	  the	  research	  team	  
in	  relation	  to	  the	  project’s	  methodology,	  interview	  and	  survey	  questions,	  draft	  report	  findings	  and	  
recommendations.	  This	  was	  an	  advisory	  role	  only	  and	  responsibility	  in	  relation	  to	  these	  matters	  and	  
the	  final	  report	  lies	  solely	  with	  the	  authors.	  
Reference	  Group	  
Helen	  McGowan	  –	  National	  RRR	  Coordinator,	  NACLC,	  PhD	  Candidate,	  Australian	  National	  University	  
Trish	  Mundy	  –	  Lecturer,	  School	  of	  Law,	  University	  of	  Wollongong	  
Marcus	  Williams	  –	  Managing	  Lawyer,	  VLA,	  Bendigo	  Office	  
Danny	  Barlow	  –	  Director,	  Riordan	  Legal	  Shepparton	  
Research	  ethics	  approval	  
A	  requirement	  of	  all	  universities	  is	  that	  research	  involving	  people	  must	  first	  be	  approved	  by	  the	  
designated	  Human	  Ethics	  Committee.	  Accordingly,	  an	  application	  was	  made	  to	  the	  Faculty	  Research	  
Ethics	  Advisory	  Group	  which	  was	  approved	  on	  22	  November	  2012	  (Project	  Identification	  number	  BL-­‐
EC	  61-­‐12	  –	  Addressing	  the	  structural	  and	  ethical	  challenge	  of	  conflict	  of	  interest	  in	  rural	  and	  regional	  
legal	  practice).	   	  
Limitations	  
Our	  intention	  was	  to	  produce	  a	  piece	  of	  research	  that	  contained	  information	  of	  interest	  and	  value	  to	  
both	  rural	  and	  regional	  communities	  and	  the	  legal	  profession	  that	  services	  them.	  Therefore,	  we	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determined	  it	  was	  important	  to	  focus	  not	  so	  much	  on	  academic	  normative	  perspectives	  as	  on	  
working	  to	  uncover	  the	  ‘what	  is’	  of	  legal	  practice236	  and	  the	  ‘day	  to	  day	  level	  of	  things’.237	  
Who	  was	  responding?	  
There	  may	  be	  a	  bias	  in	  our	  research	  due	  to	  the	  potential	  for	  more	  responses	  to	  come	  from	  those	  
more	  interested	  in	  and	  affected	  by	  the	  issues	  related	  to	  conflict	  of	  interest.	  Moreover,	  some	  
interviewees	  may	  have	  given	  answers	  they	  wanted	  us	  to	  hear	  –	  that	  is,	  the	  ‘right’	  answer	  or	  the	  
more	  risk-­‐averse	  or	  rule-­‐compliant	  response.	  On	  this	  point,	  Shapiro	  warns	  that	  responses	  to	  surveys	  
are	  ‘filtered	  through	  the	  lens’	  of	  the	  participants	  and	  may	  be	  self-­‐serving	  fabrications.238	  	  
An	  ambiguous	  question	  
A	  survey	  question	  that	  was	  intended	  to	  capture	  more	  about	  lawyers’	  decision-­‐making	  processes	  
listed	  an	  option	  which,	  we	  later	  realised,	  was	  ambiguous.	  Respondents	  were	  asked,	  ‘How	  important	  
are	  the	  following	  when	  deciding	  whether	  to	  continue	  to	  act	  for	  a	  client	  where	  a	  potential	  conflict	  of	  
interest	  has	  arisen?’	  Five	  options	  were	  provided.	  The	  intention	  of	  including	  ‘the	  client’s	  limited	  
financial	  resources’	  was	  to	  discover	  how	  important	  lawyers’	  concern	  for	  clients’	  low	  income	  was	  in	  
shaping	  their	  decision-­‐making	  regarding	  conflicts	  of	  interest	  –	  that	  is,	  their	  concern	  over	  whether	  the	  
client	  could	  still	  access	  legal	  services	  given	  their	  financial	  situation.	  This	  question	  could	  also,	  
however,	  have	  been	  interpreted	  as	  asking	  how	  much	  the	  practitioner	  was	  concerned	  about	  the	  
client’s	  (in)ability	  to	  pay	  them.	  	  
Limited	  voices	  
The	  research	  is	  arguably	  limited	  in	  that	  we	  have	  not	  had	  the	  benefit	  of	  the	  voices	  of	  the	  wider	  
community	  regarding	  the	  impact	  of	  conflicts	  of	  interest.	  	  
The	  research	  included	  interviews	  with	  nine	  service	  providers	  who	  indicated	  that	  their	  service	  
provision	  was	  sometimes	  ‘handicapped’	  in	  that,	  due	  to	  conflicts	  of	  interest,	  they	  had	  fewer	  referral	  
choices.	  As	  stated	  in	  the	  methodology,	  however,	  we	  were	  unable	  to	  interview	  or	  survey	  staff	  from	  
human	  service	  providers	  to	  the	  extent	  that	  we	  had	  originally	  planned.	  	  
The	  research	  does	  not	  provide	  a	  comparison	  with	  lawyers	  working	  in	  metropolitan	  areas.	  The	  
surveys	  and	  interviews	  were	  limited	  to	  legal	  practitioners	  working	  in	  rural	  and	  regional	  Victoria.	  
	  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
236	  Levin	  and	  Mather,	  above	  n	  54,	  4,	  citing	  Jerome’s	  work	  of	  the	  1960s.	  
237	  Griffiths-­‐Baker,	  above	  n	  135;	  Y	  Ross,	  Ethics	  in	  Law:	  Lawyers’	  Responsibility	  and	  Accountability	  in	  Australia	  (Lexis	  Nexis,	  
Chatswood,	  4th	  edn	  2005).	  
238	  Lawyers	  being	  particularly	  expert	  in	  ‘spin	  control’,	  says	  Shapiro,	  above	  n	  28,	  468–70.	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Barristers	  in	  rural	  and	  regional	  Victoria	  
Interviews	  and	  surveys	  were	  conducted	  solely	  with	  practising	  solicitors,	  not	  barristers	  (excluding	  one	  
barrister	  interview).	  It	  was	  not	  considered	  that	  the	  experience	  of	  barristers	  would	  contribute	  to	  this	  
research	  because	  barristers	  are	  generally	  not	  regionally	  based,	  though	  conflict	  of	  interest	  issues	  
clearly	  also	  do	  arise	  for	  barristers	  when	  working	  with	  regional	  clients	  and	  law	  firms.	  The	  Postcode	  
Justice	  report	  discusses	  issues239	  contributing	  to,	  and	  the	  consequences	  of,	  the	  limited	  availability	  of	  
senior	  barristers	  and	  senior	  Crown	  Counsel	  at	  circuit	  County	  Courts	  in	  regional	  Victoria.	  
 
 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
239	  Coverdale,	  above	  n	  1,	  49–53.	  
